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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
WEST PALM BEACH DIVISION
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,

CASE NO. 14-CV-80468MIDDLEBROOKS/BRANNON

vs.
JCS ENTERPRISES, INC. d/b/a JCS
ENTERPRISES SERVICES, INC., T.B.T.I., INC.,
JOSEPH SIGNORE, and PAUL L. SCHUMACK, II,
Defendants.

/

REPLY IN FURTHER SUPPORT OF CLAIMANT FIRST DATA
MERCHANT SERVICES’ CROSS-MOTION FOR SUMMARY ADJUDICATION
First Data Merchant Services, LLC (“First Data”) replies to the Securities and Exchange
Commission’s (“Commission”) Response to First Data’s Cross-Motion for Summary Adjudication
(“Response”) (ECF 439). Although the Commission generally “supports the Receiver’s efforts,”
it disagrees with the Receiver’s decision to label First Data a “trade creditor” and subordinate its
entire $7.1 million claim. In the Commission’s view, it would be more equitable to put First Data’s
claim in the same class as JCS’s other investors. If the Receiver had not resisted that same
approach from the outset, this case might have resolved long ago, with no need for protracted
litigation.
ARGUMENT
I.

The Commission Disagrees with the Receiver’s Decision to Subordinate First
Data’s Entire Claim on the Basis that It Is a Mere “Trade Creditor”___
The Commission admits that the “Receivership estate has benefited from First Data’s

actions to the extent the investors’ claims have been decreased due to the chargebacks paid directly
to some of the victim investors by First Data,” which is a roundabout way to admit that First Data
enriched the Receivership estate by funding $7.1 million in chargebacks to JCS customers. (See
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Resp. at 1). Although the Commission at first calls the Receiver’s distribution plan “equitable,”
(id. at 2), it then suggests a completely different approach. The Commission does not label First
Data a “trade creditor” and would not subordinate First Data’s entire $7.1 million claim. Rather,
it suggests that the Court “evaluate First Data’s claim under the rubric of subrogation,” (id. at 5),
which would allow First Data to recover alongside JCS’s other defrauded investors.
Thus, the Commission does not dispute that First Data may be entitled to recovery; it argues
only that First Data should not have priority over other investors. (Resp. at 3-5). First Data has
always maintained the same—that its claim should be treated “at least on par with those JCS
customers who actually lost money and have not already been reimbursed by First Data.” (Mot.
at 15) (emphasis added). Indeed, to avoid the legal fees incurred by all parties, First Data would
have agreed to resolve its claim if it had received that treatment at the outset. First Data had no
choice but to litigate, however, given the Receiver’s insistence that First Data, JCS’s largest victim,
is a mere “trade creditor” guaranteed to recover nothing.1

As the Commission essentially

concedes, First Data is no “trade creditor” but an involuntary investor in JCS, forced to “invest”
because of JCS’s fraud. (Mot. at 15).
II.

Having Been Forced to Litigate, First Data Has Shown that Its Claim Is Entitled
to Priority Treatment
There is no dispute First Data is JCS’s largest victim, but the Commission argues that its

claim should not receive priority because (i) FTC v. IAB Marketing Associates, LP, 2013 U.S. Dist.
Lexis 13602 (S.D. Fla. Sept. 19, 2013), does not hold that a bank reimbursed for chargebacks was
given priority over investors; and (ii) priority is not available under principles of equitable

1

The Commission requests that the parties mediate this dispute to avoid a trial on the merits (Resp. at 7,
n.2). First Data is not opposed to mediation. If the Court is inclined to order mediation, however, First
Data requests the Commission be required to participate.

2
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subrogation. Both arguments are incorrect.
The Commission argues that the Court in IAB Marketing did not give the bank priority over
defrauded investors. (Resp. at 4). But Judge Scola ordered the receiver to reimburse the bank for
chargebacks—finding it “equitable” to reimburse a bank for chargebacks that banking regulations
forced it to pay—while the receiver was taking other actions “to preserve receivership assets,” and
therefore before any distributions to other investors. Id. at 3-4. Indeed, although IAB Marketing
was decided on September 19, 2013, the receiver’s final report, which came out more than a year
later, stated that distributions to consumers and creditors were still pending. See Receiver’s Final
Report, Cash Based Accounting, Request for Auth. to Distribute Funds to the FTC, and Request
for Other Misc. Relief Incident to Closing Receivership at 5, FTC v. IAB Mktg. Assocs., LP, No.
3:14-cv-458 (N.D. Tex. Feb. 6, 2015) (“The FTC will determine whether and how any redress to
consumers or creditors is made.”) (Exhibit A).2 The Commission also argues that Judge Scola
placed a $6,500 cap on chargeback reimbursements, but, when the receiver moved for
reimbursement, only $5,847.65 in chargebacks had actually been paid. See Motion for Order Auth.
Surrender of Life Ins. Policy in James Wood Life Ins. Tr. No. 2, and Request to Pay Consumer
“Chargebacks” at 3, FTC v. IAB Mktg. Assocs., LP, No. 3:14-cv-458 (S.D. Fla. Dec. 12, 2012)
(Exhibit B). Thus, Judge Scola approved reimbursement for an amount higher than existing
chargebacks, even before distributions were made to defrauded consumers. Under IAB Marketing,
the Receiver should pay First Data’s claim first, and the Commission cites no authority to the
contrary.

2

On February 6, 2014, Judge Scola entered an order transferring IAB Marketing from the Southern District
of Florida to the Northern District of Texas.

3
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The Commission also argues First Data is not entitled to priority under principles of
equitable subrogation because “[g]ranting it first priority would work an injustice to the victim
investors who will receive a pittance in that scenario.” (Resp. at 4). But that argument ignores the
Commission’s concession that First Data reduced claims against the Receivership estate by
funding millions of dollars of chargebacks. (See Resp. at 5). It would be starkly inequitable to
implement the Receiver’s proposed distribution plan—which would subordinate First Data’s entire
claim and leave it with zero recovery—even though JCS used First Data to funnel more than $7
million in chargeback reimbursements to its other investors. The Court has wide discretion to
reject such a plan, which the Commission virtually concedes is unfair. See SEC v. Detroit Mem’l
Partners, LLC, No. 1:13-cv-1817, 2016 U.S. Dist. LEXIS 154474, at *34 (N.D. Ga. Nov. 8, 2016)
(granting objection to receiver’s classification scheme and noting the court’s role is to “do
equity”); In re Real Prop. Located at Jupiter Drive, No. 2:05-cv-01013, 2007 U.S. Dist. LEXIS
65276, at *7 (D. Utah June 7, 2007) (rejecting receiver’s proposed pro rata distribution even though
it was “very unlikely that Investors will receive any money”).
The Commission’s cases are not to the contrary. SEC v. Homeland Commc’ns Corp., 2010
U.S. Dist. Lexis 57961, at 4-5 (S.D. Fla. May 24, 2010), in which “no specific distribution scheme
is mandated,” stands for the unremarkable proposition that the Court has wide discretion to
approve or reject a proposed distribution plan. The Commission (Resp. at 4) cites MSPA Claims
I, LLC v. Century Sur. Co., 2017 U.S. Dist. LEXIS 37040 (S.D. Fla. Mar. 15, 2017), for the
proposition that granting priority to First Data would “work an injustice to the victim investors,”
but that case denied a motion to dismiss because the plaintiff, like First Data, adequately alleged
the elements of an equitable subrogation claim. Id. at *10-11. The Commission’s other cases
provide only that, under the doctrine of equitable subrogation, First Data would stand in the shoes

4
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of the investors it repaid, and that its claims would be subject to any defenses the Receiver had
against the investors. (Resp. at 6). None of them supports a wholesale subordination of First
Data’s claim as proposed by the Receiver.
III.

Although the Commission “Supports” the Receiver’s Distribution Plan, It
Disclaims Knowledge of Disputed Factual Determinations on Which the Plan Is
Based_____________________________
Although courts defer to the Commission’s views when it supports receiver distribution

plans, see Dabit v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 395 F.3d 25, 34 n.6 (2d Cir. 2005),
vacated on other grounds, 547 U.S. 71 (2006), the Response suggests that the Commission’s
support here is only qualified. Indeed, as shown above, the Commission disagrees that First Data’s
claim should be entirely subordinated, and it also states that it is “not in a position to advise” on
“factual issues” underlying the Receiver’s analysis. (See Resp. at 6). But there are many contested
factual issues here, and this Court should not defer to the Commission—particularly at the stage
of summary adjudication—where the Commission’s position is unclear or unknown.
For example, in its Motion, First Data showed that the Receiver ratified JCS’s prereceivership agreement with First Data by preparing a letter advising JCS’s customers that they
could pursue chargebacks up to the amount of their investment (“Chargeback Letter”). (Motion
at 38). The Receiver testified repeatedly that he was ultimately responsible for the Chargeback
Letter. See Exhibit C, Sallah Depo. Tr. at 44:2-5 (“With the – yes, with the caveat that I wrote a
letter that would dispute at least a portion of the chargeback”), 45:18-19 (“Because I wrote a letter
basically saying here is what might happen”), 142:2-6 (testifying that he “ultimately authorized
and approved” the Chargeback Letter). Now, because the Chargeback Letter likely ratified JCS’s
pre-receivership agreement with First Data (see Motion at 38), the Receiver tries to back away
from it, arguing that he did not “substantially revise[] the letter” and merely “re-worded” it without

5
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changing its “substantive content.” See Receiver’s Omnibus Reply in Support of his Motion for
Summary Adjudication at 4 (“Receiver Reply”) (ECF 437). The redline below from the first page
of the Chargeback Letter shows the contrary – the Receiver made extensive changes:

See Receiver Reply at Exh. 3.
Whether the Receiver ratified JCS’s agreement with First Data by consenting to
chargebacks bears directly on the propriety of the Receiver’s distribution plan. Other factual
disputes abound, including the Receiver’s argument that First Data’s claim form did not seek full
payment of its $7.1 million in losses, where the Claim Form literally requests full payment in the
first instance and priority treatment with investors in the alternative (under the Receiver’s “rising
tide” proposal or otherwise). In any event, this Court should not defer to the Commission’s
qualified support for the Receiver’s plan because it actually expresses no view on, or knowledge
6
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of, such disputed factual determinations critical to the Receiver’s conclusions, particularly at the
stage of summary adjudication. But if there is any deference to be granted, it would be to the
Commission in its overall view that it would be more equitable to put First Data’s claim in at least
the same class as JCS’s other investors, rather than subordinate it to the status of a “trade creditor,”
because under that inequitable scheme proposed by the Receiver, First Data, JCS’ largest victim,
would take nothing.
CONCLUSION
For the reasons stated in its Motion, First Data respectfully requests the Court grant First
Data’s Cross Motion for Summary Adjudication and award First Data $7,190,693, or, in the
alternative, $6,536,747, or, in the alternative, $5,621,313; and/or enter an order setting a bench
trial or evidentiary hearing to adjudicate First Data’s claim, as well as any other relief the Court
deems just and proper.

Dated: November 27, 2019

Respectfully submitted,
WHITE & CASE LLP
By: /s/ James N. Robinson
James N. Robinson
Florida Bar No. 608858
jrobinson@whitecase.com
200 South Biscayne Boulevard, #4900
Miami, Florida 33131
Telephone: (305) 371-2700
Counsel for Claimant First Data Merchant
Services, LLC
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoing document was served
on this 27th day of November, 2019 via email to: Jeffrey Cox, Esq. (jlc@sallahlaw.com), Patrick
J. Rengstl, P.A. (pjr@sallahlaw.com) and James Sallah, Esq. (jds@sallahlaw.com), CourtAppointed Receiver for JCS Enterprises Inc., d/b/a JCS Enterprises Services Inc., T.B.T.I. Inc.,
My Gee Bo, Inc., JOLA Enterprises, Inc. and PSCS Holdings, LLC, 3010 North Military Trail,
Suite 210, Boca Raton, Florida 33431.
By: /s/ James N. Robinson
James N. Robinson

8
AMERICAS 101500151

Case 9:14-cv-80468-DMM Document 440-1 Entered on FLSD Docket 11/27/2019 Page 1 of 21

EXHIBIT A

Case 9:14-cv-80468-DMM Document 440-1 Entered on FLSD Docket 11/27/2019 Page 2 of 21
Case 3:14-cv-00458-L Document 516 Filed 02/06/15 Page 1 of 20 PageID 15761

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
§
FEDERAL TRADE COMMISSION,

§
§
§

Plaintiff,
v.

§

IAB MARKETING ASSOCIATES, LP, also
d/b/a IAB; et al,

§
§
§

Defendants.

Case No. 3:14-cv-458-L

§
§

~~~~~~~~~~-§

RECEIVER'S FINAL REPORT, CASH BASED ACCOUNTING, REQUEST FOR
AUTHORIZATION TO DISTRIBUTE FUNDS TO THE FTC, AND REQUEST FOR
OTHER MISCELLANEOUS RELIEF INCIDENT TO CLOSING RECEIVERSHIP
Respectfully submitted,

SCHEEF & STONE, L.L.P.

Isl Charlene C. Koonce
Charlene C. Koonce
State Bar No. 11672850
500 North Akard Street, Suite 2700
Dallas, Texas 75201
Telephone: 214.706.4200
Telecopier: 214. 706.4242
charlene.koonce@solidcounsel.com
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Pursuant to the provisions of the Stipulated Final Judgment, 1 Charlene C. Koonce, the
Texas Receiver provides the following Final Report and Cash-Based Accounting, and requests
approval of the Report, Accounting, and authority to complete various tasks necessary to close
the receivership and in supp01i respectfully shows the Court as follows:

I.
A.

SUMMARY OF RECEIVER'S ACTIVITIES

Background facts and Receiver's actions prior to entry of Final Judgment
The FTC filed this case to end the IAB Defendant's fraudulent practice of selling

memberships in their trade association while inducing members to purchase discount medical
benefits which were touted as insurance coverage. Moreover, IAB told members they could
participate in a "money back guarantee" program, allowing any member who paid each and
every monthly membership fee without delay or interruption. In reality, almost no member
could have qualified for the promised refund, and the entity defendants had insufficient funds to
pay more than a handful of the refunds if a member actually qualified. Instead, James Wood and
his family members operated the IAB entities without any regard to the effect of their fraud on
IAB' s members and creditors, and to fund their lavish life-styles and create shady tax
advantages. 2
The Receiver's role in this case has been time-consuming and challenging. After serving
for a short time as "Monitor" charged with evaluation and supervision of virtually all aspects of
the IAB defendant entities' businesses, the appointment was converted to one of "Receiver." The
receivership appointment mandated terminating the IAB businesses which could not be operated

1

Docket No. 501.

2

Indeed, despite a ruling from the Eleventh Circuit affirming entry of the Preliminary Injunction, see, FTC v. JAB
Mktg. Assocs., LP, 746 F.3d 1228 (11th Cir. 2014), as well as denial of virtually every motion the Defendants filed in
this lawsuit and their settlement with the FTC, they nonetheless continue to profess the legitimacy and legality of
their conduct.
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legally and profitably, supervising and either liquidating or protecting assets, including assets
which continued in the Defendants' possession for two years.
Necessary tasks

included

terminating

all

employees

and

managmg

vanous

unemployment claims, insurance benefit issues, and terminating the employee 401 K plan. The
Receiver also negotiated with the insurer who provided certain coverage for some JAB members
to continue that coverage for a short period after JAB ceased operating, saving $200,000 through
the negotiations. Additionally, with the Court's approval, the Receiver negotiated a lease
termination agreement with JAB' s landlord, resulting in the landlord's write-off of more than
$900,000 in rentals owed pursuant to the lease, and a reduction of approximately $87,000 for
rentals accrued during the receivership.
The Receiver also hired several former JAB "customer care" representatives as contract
employees. These individuals responded to hundreds of calls and emails from JAB' s former
members, at an hourly rate far lower than a paralegal or associate would have charged, saving the
estate tens of thousands of dollars.
A variety of assets were identified and sold or liquidated; from a contract for the use of a
box seat at Cowboy's stadium, to the furnishings in JAB's offices, and eventually, multiple cars,
including among others, two Mercedes, a Porsche, a Lamborghini, and a 1932 MG.

The

Receiver discovered the JAB entities had paid insurance premiums on certain whole life policies
owned by various trusts for which James Woods' wife and sons were the beneficiaries and
obtained the court's permission to surrender those policies for their face value. She also
discovered the mortgage payments on a multi-million dollar Lake Tahoe home were paid by the
JAB entities, but the home was owned by the James and Tressa Wood Living Trust. After
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lengthy briefing and following the statutory requirements for sales of real property, the court
authorized the sale of that property and its contents. 3
During the case, Defendants also refused to provide testimony or documentary evidence
regarding the source of the funds used to pay their substantial attorney's fees.

Because

Defendants continued in possession of their personal assets such as hundreds of thousands of
dollars in jewelry and a Lamborghini (which the Receiver discovered was rented out during the
pendency of the case) and the Receiver was concerned Defendants were selling or otherwise
encumbering their assets to pay those fees, the Receiver filed motions for Show Cause hearings
seeking to compel Defendants' testimony. After a Magistrate indicated an intention to schedule
the requested Show Cause hearings, Defendants provided the testimony and documents. 4
Additionally, Defendant Jacob Wood disclosed in his deposition that he had transferred
control over a college-savings account to his wife pursuant to a property settlement incident to a
divorce, and the Receiver subsequently discovered those assets had been withdrawn.

Pursuant

to an agreement cancelling the Show Cause hearing scheduled for Jacob Wood to explain his
contempt, Jacob agreed to repay those funds. 5 Jacob made all payments incident to the agreement

3

The house was subject to a large lien but sale of the realty netted the receivership approximately $51,797.69, and
sale of the contents netted approximately $36,211.00.

4

See, Docket Nos. 308, 309, 310, 330, 332, 333, 367 [Magistrate's Notice regarding intent to schedule a Show
Cause hearing but allowing the parties 5 additional days to file a Joint Notice regarding any settlement], 384, and
385 [Order for defendants to provide the information requested in the Motions for Show Cause, pursuant to
agreement, and directing Defendants bear the cost of such further depositions.]

5

Docket Nos. 313, 314, 316, 334, 335, 342, 353 [Magistrate's Report and Recommendation], 365, 366 [Order
Granting Joint Motion to Continue and ordering payments in accordance with settlement agreement].
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until he settled with the FTC. 6 Pursuant to a settlement agreement, Jacob Wood's ex-wife Ann
Wood is similarly repaying the funds she received from that frozen account. 7
The Receiver also filed a motion seeking to include certain community property assets,
including assets held solely in the name of James Wood's wife (who at that time was not a
defendant or a relief defendant) within the asset freeze of the Preliminary Injunction, so those
assets would not be dissipated while the case was pending. The Court granted the motion and
more than $300,000 in assets titled solely in Tressa Wood's name were frozen. 8
Defendants James and Josh Wood also demanded the Receiver use frozen receivership
assets to pay loans they had taken on their individual 401k accounts, prior to issuance of the
Injunction. After extensive briefing, however, the Court agreed with the Receiver's position and
ruled none of the frozen funds should be used to pay those loans. 9
And, in nearly every instance for the first 18-20 months .of the case when the Receiver
filed a report and sought permission to pay fees and expenses necessitated by her mandate,
extensive responses and additional briefing were required to respond to Defendants' objections.
The Court overruled Defendants' objections for each pay petition, and determined the fees and
expenses were reasonable and necessary (and in several instances, caused by Defendants'
conduct).
For a more detailed summary of the work perf01med by the Receiver, her counsel, and
accountants prior to entry of the Final Judgment, the Receiver incorporates by reference each
6

The settlement did not include an obligation to continue making the payments.

7

On February 15, 2015 Ann Wood will owe the estate $400 and on March 15, 2014 a balloon payment of $5,442.35
will be due.
8

The freeze encompassed a 40lk account with a balance of $163,890.35 and a CD valued at $119,345.91 as of the
date of the Injunction.

9

See, Docket Nos. 194, 204, 208, and Order at Docket No. 325.
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Report she filed during her appointment, including responses to objections regarding the
Receiver's fee petitions. 10
B.

Notice of the final judgment and asset transfers

Shortly after it was entered, a copy of the Final Judgment was posted on the receivership
website, with a notice that the funds collected by the Receiver would be remitted to the FTC. On
October 29, 2014, $862,021.00, or 90% of the balance in the receivership bank account at that
time was transferred to the FTC. 11 Subsequently, in early January after the cars were sold and
additional funds were received, the Receiver also transferred $160,091.33, 100% of the net
proceeds from the sale of all of the cars turned over pursuant to the Judgment, to the FTC.
Pursuant to the Final Judgment, all remaining funds not approved for payment of final fees and
expenses will be transferred to the FTC. The FTC will determine whether and how any redress
to consumers or creditors is made.
C.

Receipt and liquidation of assets

After entry of the Final Judgment, the Receiver requested transfer of the funds in the IRA
Accounts identified in Exhibit A to the Judgment, and the proceeds of the Certificate of Deposit
at Park Cities Bank. 12 Defendants transferred the amounts required of each in Exhibit A to the

10

See, Docket Nos. 155, 171, 173, 180, 182, 184, 185, 186 [Order Granting First Motion to Pay Fees and Expenses],
236, 239 [Order Granting Second Motion to Pay Fees and Expenses], 312, 331, 339 [Order Granting Third Motion
to Pay Fees and Expenses], 414, 415, 416, 422 [Order Granting Fourth Motion to Pay Fees and Expenses], 447, 451,
456 [Order Granting Fifth Motion to Pay Fees and Expenses], 500, 502, 504, 507, and 512 [Order Granting Sixth
Motion to Pay Fees and Expenses].
11

The Final Judgment required the Receiver to "promptly" remit not less than 90% of the assets held by the
Receivership Estate to the FTC as payment towards the monetary judgment entered against the settling Defendants.
Final Judgment if VII. D.
12

Scottrade transferred $327, 786.65, the total proceeds from account 52729; and $173,856.12 as the proceeds of
account 55948. Park Cities Bank remitted $122,552.09, the proceeds of the CD.
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Final Judgment. 13 The Receiver also took possession of each of the cars listed in Exhibit A to the
Judgment, and after listing each for sale on internet sites such as cars.com and craigslist.com,
sold each based on the highest offer received, as detailed below:
AUTOMOBILE

NET SALES
PRICE

NOTES

2008
Lamborghini
Gallardo Spyder

$59,166.33 14

The interior of the Lamborghini was in poor condition, it
needed a new clutch, and mileage was substantially
higher than at the inception of the case.

2003 Mercedes
Benz SL500

$22,000.00

The sales price is the result of an offer received after the
Notice of Sale was filed, which identified an original
offer of $19,500.

2007 Mercedes
Benz S600
2005 Porsche
Cayenne
1932 MG J2
Roadster

$27,000.00

1984 Chevrolet
pickup
1993 Oldsmobile
88 Royale

$15,900.00
$31,000.00

Defendants initially resisted paying a repair bill owed to
the garage where the MG was stored but eventually paid
or otherwise resolved the bill and the Receiver was able
to take possession on or about December 2, 2014. The
sales price is the result of an offer received after the
Notice of Sale was filed, which identified an original
offer of $27,500.

$4,000.00
$3,025.00

The sales price is the result of an offer received after the
Notice of Sale was filed, which identified an original
offer of $2,500.

The Receiver also has possession of a "voice logger," which is used to automatically
record incoming calls and which was stored with the servers. Negotiations for sale of the
equipment are in process, but the market for the equipment is very limited. The Receiver
13

James Wood transferred the total amount of $7,393.21, which represented a discount of $1,019.16, from the cash
amount he was directed to transfer pursuant to the Final Judgment. The discount, however, was agreed to by the
FTC based on a dispute over the proceeds of a UBS bank account the Receiver had taken possession of shortly
before the Final Judgment was entered, but after the defendants had executed the proposed settlement agreement.
14

The total sales price was $104,900 out of which a lien in the amount of $45,733.67 was paid.
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believes the voice-logger will be sold within the next two weeks, within the range of $2,500 $4,000.

If a sale is not consummated shortly, however, the Receiver will abandon the

equipment.
D.

Recovery of pre-paid insurance

Insurance coverage for the realty owned by James and Tressa Wood and Josh Wood, and
the cars retained by Josh and Jacob Woods was discontinued effective October 13, 2014.
Premiums, however, were prepaid through various dates on that coverage. Following the
Receiver's notice to the insurer and Defendants that she was cancelling coverage on the property
retained by Defendants, Defendants requested the various insurers place the coverage in their
respective names rather than cancel it.

The Receiver then requested that the Defendants

reimburse the estate for the prepaid premiums. Defendants resisted, disputed, and delayed their
obligations to repay the pre-paid insurance funds. After a conference regarding a Motion for
Show Cause, however, Josh Wood paid $329.50 on December 4, 2014 and $329.50 on January
15, 2015. Defendant Jacob Wood paid $90.00 on January 10, 2015. 15 On December 22, 2014,
Chubb issued a refund in the amount of $1,407.00 for reimbursement of the prepaid premium on
James and Tressa Wood's condominium policy.
E.

Destruction of paper records and retention of servers

Because electronic copies of the Defendants' records are either in the possession of the
Receiver or her accountant, and to minimize the continued storage costs for the Corporate
Defendants' records, the Receiver hired a service to shred the hard copies of the documents
15

Based on the amount that was prepaid as of October 13, 2014, Jacob Wood owed a total of $191.44 for the
insurance on his Escalade and was informed of this amount, in October 2014. Wood, however, paid only $90.00.
The refusal to pay the total amount is thus a violation of the Final Judgment, which requires cooperation with the
Receiver. The Receiver emailed Defendant's counsel about the insurance issue not less than six times, and
conferred on a Motion to Show Cause just to obtain any reimbursement on the insurance. Because the cost related
to any Show Cause Motion would far exceed the recovery to the Estate, the motion has not been pursued.
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which had been in storage during the pendency of the case. Those hard copies were shredded in
November and the servers discussed below were moved to a smaller storage unit to reduce the
monthly rent for their storage. 16
The Receiver continues in possession of the servers, 17 but requests permission to sell
them not earlier than thirty (30) days after the Court issues a ruling on all objections to the Final
Report. 18

F.

Unemployment taxes claimed by the State of Nevada
The Receiver continued efforts to resolve the amount of payroll taxes owed to the State

of Nevada based on the residency of John and Mae Seay, who lived in Nevada while employed
by IMA. IMA paid employment taxes to the State of Texas for the Seays. 19 The State of Nevada
demanded approximately $20,696, which included penalties and interest. After protesting that
assessment, filing an appeal following an adverse determination, and negotiating the amount
following the Court's determination that the Seays were not entitled to retain the funds they were
paid by IMA since they did not provide services to IMA, Nevada agreed to accept the amount of
$6,984.61. The Court approved payment in that amount, and Nevada was paid on December 19,
2014.

16

Costs for storage of the IAB servers are paid through April 2015.

17

Defendants and the FTC each obtained copies of the servers and all infonnation on the servers, shortly after the
servers were copied.
18

The other server related equipment in storage are: 2 Hon Brigade 800 Series 2-Drawer Lateral File, 1 Hoffman
server cabinet, 1 Minuteman UPS Pro700E backup battery, 1 ViewSonice VG1930wm monitor, 5 APC
BRlOOO Back-UPS, 1 CPI MegaFrame Server Cabinet, and 1 Exabyte L VD Library data tape. After wiping all
data from them, the Receiver estimates a sales value of approximately $3,000 to $5,000. Any sales proceeds will be
remitted to the FTC.
19

The Receiver served a request for a refund of the payroll taxes paid to Texas for the Seays, but Texas denied the
refund.
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G.

Tax returns and related issues
As noted in the Receiver's Sixth Status Report, final tax returns were filed for each of the

IAB entities in September 2014. A 2013 tax return for the Receivership Estate was also filed in
September 2014, the 2014 return the 2014 return was filed in February 2015, and a final return
for the Estate will be necessary following final payments as requested below and in the Final Pay
Petition, and following transfer of all remaining funds to the FTC.
Additionally, the IRS requires a receiver to file "Form 56" providing updated notice
regarding the termination of a receivership. The Receiver's accountants have prepared that form,
but it will need to be finalized and forwarded to the IRS by certified mail, when the receivership
is formally terminated.

H.

Dissolution of entities
Because Defendants had previously filed franchise tax reports for International Marketing

Agencies and International Marketing Holdings ("IMH") jointly using IMA's tax ID number, the
Receiver's accountants obtained permission from the Texas Comptroller to file certain franchise
reports for IMA separately. 20
The Court approved the Receiver's request to pay all fees and taxes, including those
incurred prior to the Receiver's appointment necessary to bring all entities into good standing,21
so each could then be dissolved. All entities were accordingly returned to good standing, and all
Settling Defendant entities, International Marketing Agencies, LP, Independent Association of
Businesses, IAB Marketing Associates, LP, Wood, LLC, JW Marketing Designs, LLC,
20

IMH is not a receivership entity and the Receivership Estate thus cannot file IMH's franchise reports and the
Estate has no liability for IMH's franchise taxes. James Wood has at times asserted the estate is liable for IMH's
franchise taxes. The Receiver accordingly requests a specific finding to preclude any further disputes regarding this
issue.
21

See, Docket No. 513.
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Healthcorp International, Inc., and International Marketing Management, LLC, have been
dissolved. 22

II.

REQUEST FOR APPROVAL OF ACCOUNTING

A cash basis accounting from October 9, 2012 (the date of the Receiver's appointment)23
through February 3, 2015 is attached as Exhibit A. The accounting reflects total cash receipts
and recoveries during the receivership of $2,579,271.20 and expenditures of $2,392,383.92 for
the term of the Receiver's appointment, through February 3, 2015.

As noted above, the total

expenditures include distributions in the amount of $1,022,112.33 previously transfe1Ted to the
FTC.
As reflected in the accounting, cash on hand as of February 3, 2015 was $186,887.33.
The Receiver requests the Court's approval of this Final Accounting.

III.

NOTICE TO TRADE CREDITORS

Approximately 87 trade creditors24 have been identified, and the Receiver estimates
unpaid· debt for the "Settling Defendants" to be at least $600,000. 25 A complete copy of this
Report will be mailed to all such trade creditors on the date it is filed. Further, the Receiver
included a notice with the Final Report, informing each creditor of the requirement to file an

22

The state of incorporation for each Settling Defendant is as follows: International Marketing Agencies, LP,
Delaware; Independent Associations of Businesses, District of Columbia; JAB Marketing Associates, LP, Nevada;
Wood, LLC, Nevada; JW Marketing Designs, LLC, Nevada; JW Marketing Designs, LLC, Nevada; Healthc01p
International, Inc., Texas; International Marketing Management, LLC, Texas.
23

Although the Receiver initially served as a "Monitor" she did not have possession or control of any of assets at
that time. Thus the accounting includes only the term of the receivership.
24

The Final Judgment requires notice of the Final Report to "all known creditors of the Settling Defendants."
Because fonner IAB members are potentially creditors, the Court authorized the Receiver to serve this Final Report
on former IAB members by publishing the Report on the receivership website, www.iabreceivership.com. See,
Docket No. 499. The Report will be published on the website within 24 hours of filing.
25

BBVA Compass claims it is owed $563,899.27 on a fully funded line of credit taken in the name of International
Marketing Agencies, LP. The debt was personally guaranteed by James Wood.
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objection within thirty (30) days of the date on which the Final Report was mailed, regarding
payment of final expenses as requested in the Final Pay Petition and described below.
Notably even if a trade creditor objects to payment of the Receiver's fees and expenses,
pursuant to the Final Judgment, all receivership assets will be transferred to the FTC. The
FTC will determine what, if any, redress is practicable, and will administer the claims process, if
any.

Additional information about consumer or creditor redress will be posted on the

receivership website, www.IABreceivership.com, if and when that information is available.

IV.

AUTHORIZATION TO MAKE DISTRIBUTION AND HOLD-BACK FUNDS
Prior distributions to the FTC were made on October 29, 2014 and January 7, 2015, in the

total amount of $1,022,112.33. Except for the JAB servers and related racks and equipment, and
the voice logger equipment, all known Receivership Assets have been sold or abandoned.
In connection with her withdrawal of funds from an account that was purportedly frozen,
Ann Wood, Jacob Wood's former spouse, still owes the receivership estate a total of $5,842.35
with a final payment of $5,442.35 due on March 15, 2015.
Cash on hand is $186,887.33. 26 Concurrently with this Report, the Receiver is also filing
a Pay Petition, which seeks reimbursement of fees and expenses incurred between September 26,
2014 and January 25, 2015 27 in the total amount of $61,682.08.

The Receiver accordingly

requests permission to withhold $61,682.08 for payment of these accrued fees and expenses
pending the Court's consideration of the Final Pay Petition. Additionally, as discussed below, the
Receiver also requests permission to withhold $56,500 for payment of estimated, unaccrued

26

If the Court authorizes the sale of the serves and related equipment, the Receiver estimates an additional recovery
of approximately $3,000 to $5,000.

27

Additional time was billed between January 26 and February 6, 2015, and payment of those fees and expenses is
included in the estimated time for future fees and expenses discussed below.
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future fees and expenses. Thus, the Receiver requests perm1ss10n to withhold a total of
$118,182.08 for payment of all fees and expenses, including the future fees estimated below
($61,682.08 + $56,500).
Although extremely difficult to estimate the fees that may be incurred to deal with
inquiries or objections from creditors or consumers following service of the Final Report, 28 the
Receiver estimates as many as 200 hours of her or her counsel's time and 50 hours of accountant
time may be necessary to evaluate or respond to creditor inquiries or objections, and accomplish
future tasks such as closing the receivership bank accounts and transferring the remaining
proceeds to the FTC, finalizing the estate's tax return, 29 selling the servers and related
equipment, and preparing a closing declaration detailing completion of all activities. By far, the
bulk of. this estimate is for responding to creditor or consumer objections or inquiries.
Utilizing the blended rate of $224 (which is the highest loadstar utilized during the case),
the Receiver requests permission to retain $56,000 (250 hours x $224) for future professional
fees plus $500 for expenses. 30
After paying accrued costs and expenses if the Court approves those fees pursuant to the
Pay Petition which is filed contemporaneously with this Report, and withholding funds for future
unaccrued time and expenses, cash on hand should be approximately $67,705,25.
The Receiver requests permission to remit $67,705,25 (the balance of cash on hand after

28

IAB had more than 10,000 members. Hundreds, or very few, may contact the Receiver with questions or
objections about this Report.
29

The receivership estate should not owe any taxes, but a tax return must be filed for the receivership estate must be
filed.

°Copy and mailing costs related to serving notice of this Report on Defendants' trade creditors are estimated to be
$300.00. Storage costs for the servers of $145.00 per month have been paid through April 2015 but will continue to
accrue after April if not sold. No other specific expenses are anticipated, although additional mail and copying
charges are foreseeable in responding to creditor objections.

3
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subtracting the requested hold-back) to the FTC immediately. Additionally, if less time is
expended in responding to creditor and consumer inquiries or objections than is estimated and
excess hold back funds remain after completion of all activities necessary to close the
receivership estate, the Receiver requests permission to remit the balance of the remaining funds
to the FTC.

V.

PAYMENT OF FUTURE FEES AND EXPENSES

Following resolution of the creditor or consumer inquiries or objections, the Receiver
requests permission to pay fees and expenses incuned following the date of this Report. 31 Once
all activities necessary to closing the receivership are completed but ten days (10) prior to filing a
Closing Declaration, the Receiver proposes serving the FTC copies of all invoices reflecting the
.time and expenses incurred after this Report is filed. Any objections to the fees and expenses by
the FTC which cannot be resolved by. discussion will be submitted to the Court. If the FTC. has
no objections to the final fees and expenses, the Receiver requests permission to paying those
fees and expenses without further Court order, prior to filing the Closing Declaration.

VI.

FUTURE ACTIVITIES

As required by the Final Judgment, a copy of this Final Report will be served on all
known creditors, with a notice stating that any objections to paying any assets of the Settling
Defendants to satisfy the Receiver's costs and expenses and the monetary judgment must be filed
with the Court and served on the Receiver and all parties within thirty days of the date on which
the Final Report is mailed. 32 The Receiver will file responses to any objections and request the
Court's resolution of those objections.

31

Fees incurred by the Receiver and her accountants between January 26 and February 6 are also included in this
request.
32

See, Final Judgment, ~ IX A.
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A final tax return for the estate will be finalized once all estate fees and expenses are
paid, and after the final distribution to the FTC is made. If the Court approves this Report, the
Receiver will commence efforts to sell the servers not earlier than thirty days after the Court
enters an order resolving all creditor objections. If the servers cannot be sold in 30 days, they
will be abandoned.
Not later than sixty days after this Court issues a ruling on any creditor objections, the
Receiver will file a Closing Declaration, providing confirmation that she has sold the servers,
paid all approved fees and expenses (including future fees and expenses as provided above),
complied with the Court's future orders regarding disposition of assets in accordance with
rulings on creditor objections, filed the estate's tax return, closed the estate's bank account, and
completed any other tasks necessary to terminate the receivership.

VII.

REQUEST TO CLOSE RECEIVERSHIP

With the exception of the -servers and related equipment, the Receiver has seized and
liquidated all known Receivership Assets. In addition, all known trade creditors will receive a
copy of this Final Report by mail, and all fonne'r IAB members will be provided notice when the
Final Report is posted on the receivership website. Moreover, with the payment of the accrued
and future expenses, and distribution of the remaining asset as provided by additional orders
resolving any creditor objections, all Receivership Assets will be disbursed.
Accordingly, the Receiver requests entry of an Order which:
1)

Approves this Final Report, including express approval of the Receiver's, her

counsel's and agent's conduct in performing the mandate of the Preliminary Injunction and the
Final Judgment;
2)

Approves the Receiver's Cash-Basis Accounting attached as Exhibit A;
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3)

Authorizes the Receiver to withhold $61,682.08 for payment of accrued fees and

expenses accrued through January 25, 2015, and pay those fees and expenses once approved by
the Comi following review of the Receiver's final Pay Petition;
4)

Authorizes the Receiver to withhold $56,500 for payment of future fees and

expenses, (including time billed between January 26, 2015 and February 6, 2015) and to pay
such future fees and expenses following the FTC' s review of invoices detailing such future fees
and expenses;
5)

Authorizes immediate transfer of $67,705.25 to the FTC;

6)

Authorizes distribution to the FTC of any funds remaining in the Receiver's

possession following authorization to pay all (accrued and future) fees and expenses;
7)

Authorizes the Receiver to file with the Internal Revenue Service or any

governmental agency any tax returns, reports; or compliance documents that may be requested,
and thereafter store the receivership documents until destruction of the documents is appropriate;
8)

Authorizes the Receiver to destroy all books and records not necessary to support

the tax returns filed by the Receiver after 120 days from the date of this order;
9)

Authorizes the Receiver to sell the Settling Defendants' servers, not earlier than

30 days after the Court issues a ruling on all creditor objections;
10)

Exonerates and releases the Receiver's Bond filed in this matter upon filing of the

Closing Declaration;
11)

Declares that the receivership estate has no liability to prepare or file any reports

or tax documents for International Marketing Holdings, LP, or pay any tax or fees owed by IMH.
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12)

Upon filing a Closing Declaration, exonerates and releases the Receiver and her

employees, agents, accountants, attorneys and assistants from any and all fmiher liability to this
receivership estate, defendants, creditors, claimants, or beneficiaries of the Receivership Estate;
13)

Upon filing a Closing Declaration, enjoins all persons from commencing or

prosecuting, without leave of this Court, any action against the Receiver or her agents in
connection with or arising out of the Receiver's service to this Court or the United States District
Court for the Southern District of Florida, in this Receivership;
14)

Retains jurisdiction for the purpose of enforcing the above injunctive relief;

15)

Closes the Receivership, effective on the date the Receiver files a Closing

Declaration confirming completion of all remaining tasks; and
16)

Grants the Receiver such other and further relief to which she may be justly

entitled.

Respectfully submitted,

SCHEEF & STONE, L.L.P.

Isl Charlene C. Koonce
Charlene C. Koonce
State Bar No. 11672850
500 North Akard Street, Suite 2700
Dallas, Texas 75201
Telephone: (214) 706-4200
Telecopier: (214) 706-4242
charlene.koonce@solidcounsel.com

RECEIVER
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CERTIFICATE OF CONFERENCE
The Receiver conferred with counsel for the FTC and Defendants regarding the relief
requested above and sent a complete copy of the Report and its exhibit to both on February 4,
2015. The FTC has no objections. Defendants objected to the tone and language of the report
and have indicated an intention to file a Motion to Strike, and the Receiver has provided notice
that she may seek costs incmred by the estate responding to such a motion.
A copy of this Final Report was also served on all known creditors of the Settling

Defendants, together with a notice informing the creditors that any objection to the Receiver's
request to pay fees and expenses must be filed within thirty days of the date the Report was filed.
ls/Charlene Koonce
CHARLENEC.KOONCE
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CERTIFICATE OF SERVICE
The undersigned certifies that on February 6, 2015, a true and correct copy of the
foregoing document was electronically filed with the clerk of the U.S. District Court, Northern
District of Texas, using the electronic case filing system of the court. The electronic case filing
system sent a "Notice of Electronic Filing" to the attorneys listed below.
Dotan Weinman
Patricia B. Hsue
Federal Trade Commission
600 Pennsylvania Avenue, NW H-286
Washington, DC 20580

Jeffrey Bruce Crockett
Coffey Burlington, P .L.
2699 South Bayshore Drive
Miami, FL 33133

Mr. Jonathan Feldman
Meland Russin Budwick
200 South Biscayne Blvd
3200 Southeast Financial Center
Miami, FL 33131

Christine Michelle Manzo
Liebler, Gonzalez & Portuondo, P.A.
44 W Flagler Street, Suite 2500
Miami, FL 33130

Brian J. Stack
Stack Fernandez Anderson & Harris, P.A.
1200 Brickell Avenue, Suite 950
Miami, Florida 33131

Frank Hill
Hill Gilstrap, P.C.
1400 West Abram Street
Arlington, TX 76013

David P. Reiner, II
Reiner & Reiner PA
9100 S Dadeland Boulevard, Suite 901
Miami, FL 33156-7815

ls/Charlene Koonce
CHARLENEC.KOONCE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION
Case No. 12-61830-CIV -SCOLA
)
)
)
)

FEDERAL TRADE COMMISSION,
Plaintiff,

v.

)
)
)
)
)
)
)

lAB MARICETING ASSOCIATES, LP, also
d/b/a lAB; et al,
Defendants.

MOTION FOR ORDER AUTHORIZING SURRENDER OF LIFE INSURANCE
POLICY IN JAMES WOOD LIFE INSURANCE TRUST NO. 2,
AND REQUEST TO PAY CONSUMER "CHARGEBACKS"
Charlene Koonce, as the court appointed Receiver for the lAB Defendants, respectfully
moves the Court as follows:
On October 9, 2012, this Court entered its "Preliminary Injunction" appointing Charlene
Koonce as Receiver for the "Non-Stipulating Defendants and any of their affiliates, subsidiaries,
divisions, or telephone sales or customer service operations, wherever located, with the full
power of an equity receiver."
The Receiver was authorized to "conserve, hold, and manage all Assets 1 of the
Receivership Non-Stipulating Defendants, and perform all acts necessary or advisable to
preserve the value of those Assets ... " Order,

~

15 E. The Injunction prohibits the Receiver from

using Receivership Assets to pay any obligation incurred by the lAB Non-Stipulating Defendants
1

The Injunction defmes "Assets" to "mean[] any legal or equitable interest in, right to, or claim to, any real,
personal, or intellectual property including, but not limited to ... accounts ... cash, trusts (including but not limited to
asset protection trusts) ... " Injunction, II. 1.
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prior to or after the date of entry of the Injunction. Injunction

~15

C. As explained below, the

Receiver requests permission to surrender a life insurance policy, and pay the charges identified
below.
1.

Life Insurance Policy Owned by the James Wood Irrevocable Life Insurance
Trust No.2

On June 28, 2005 James Wood established a life insurance trust in which James J. (Josh)
and Michael J. (Jacob) are the beneficiaries? The prior Trustee, who resigned concurrently with
the Receiver's request for production of documents and demand for control over the assets in the
trust, 3 confirmed that Transamerica Policy xxxxx582 (the "Policy") is owned by the Trust.
Transamerica confirms that the Policy has approximately $62,149 in surrender value. Further,
the Receiver has confirmed that while James Wood initially paid the premiums on that policy,
IMA reimbursed James C. Wood for all such premium payments. 4

The total amount in

premiums paid by IMA for policy xxxxx582 was $170,327.45, which accordingly creates an
unjust enrichment claim owned by IMA against Josh and Jacob, or alternatively, Trust No. 2.
Quarterly payments in the amount of $6,632.50 are or were due on 12/7, 3/7, 6/7, and 9/7. 5 The
surrender value of the policy will be used to pay the premiums, if not paid by Defendants, and
the premiums are now in arrears.
The definition of "Assets" in the Injunction encompasses the proceeds of the Trust, and
thus the Policy. Defendants have not paid premiums due on the Policy and thus its value will
2

See Exhibit A to Declaration of Charlene C. Koonce which is filed concurrently with this Motion.

3

Transamerica has noted that the resignation is not yet effective. See Exh. B, Koonce Dec.

4

Exh. C, Koonce Dec.

5

Exh. D, Koonce Dec.
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diminish. Accordingly, the Receiver requests permission to liquidate the Policy and deposit the
surrender value into the receivership bank account for use in accordance with the terms of the
Injunction and all subsequent orders.
2.

Request to Pay North Dallas Bank and Trust for Consumer "Chargebacks"

The lAB entities' primary banlc accounts were operated at North Dallas Banlc and Trust
("NDBT"). lAB charged most of its members through automatic debits of credit cards or banlc
accounts. When a customer cancelled a membership or disputed a charge, banldng regulations
required NDBT as the originating financial institution to honor those chargebacks and return the
requested funds to the consumer's credit card company or deposit account. In tum, NDBT
would deduct the amount of any chargeback from lAB's accounts.
Although the Receiver notified lAB's customers that the terms of the Injunction
prohibited chargebacks or other refunds until and unless the Court established a claims process,
many consumers continued to request chargebacks from their banlcs or credit card companies.
NDBT in tum was required to honor those chargebacks, but observed the Injunction by not
attempting to recover the chargebacks from JAB's accounts. 6 Thus, NDBT has been funding
chargebacks- essentially consumer refunds- solely at its own expense.
2012, chargebacks paid by NDBT total $5,847.65.

Through December 3,

Further, while the frequency of these

chargebacks has slowed, they continue. Accordingly, the Receiver requests permission to pay
NDBT for all chargebacks paid by NDBT up to $6,500.00.

6

Except for accounts which hold collateral for loans provided by NDBT which are in the process of being liquidated
to satisfy the loans, all other lAB accounts at NDBT have been closed.
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ARGUMENT
The orders of the appointing court are the sole source of a receiver's authority, and
receivers are therefore authorized to petition the appointing court on matters related to the
administration of the receivership. Gaskill v. Gordon, 27 F.3d 248, 251

(i11 Cir. 1994); FSLIC v.

PSL Realty Co., 630 F.2d 515, 521 (i11 Cir. 1980), cert. denied, 452 U.S. 961, 69 L.Ed.2d 971,

101 S.Ct. 319 (1981). Further, district courts are given "extremely broad" discretion in
determining "the appropriate procedures to be used in ... [receivership] administration." FDIC v.
Bernstein, 786 F.Supp. 170, 177 (E.D.N.Y. 1992); S.E.C. v. Elliott, 953 F.2d 1560, 1566 (11th

Cir. 1992), rev'd in part on other grounds, 998 F.2d 922 (11th Cir.1993); SEC v. Safety Fin.
Service, Inc., 674 F.2d 368, 372 (5th Cir. 1982)("Any action by a trial court supervising an equity

receivership is committed to his sound discretion and will not be disturbed unless there is a clear
showing of abuse.") Accordingly, "reasonable procedures instituted by the district court that
serve [these] purpose[s]" are generally upheld.

Id.; see also, SEC v. Kirkland, 2006 WL

3627557 (M.D. Fla. Dec. 11, 2006)(District Court's broad authority in supervising receivership
includes the power to permit a Receiver to sell property where appropriate to protect the
receivership estate).
WHEREFORE, PREMISES CONSIDERED, the Texas Receiver requests permission to
surrender the Policy owned by the James C. Wood Irrevocable Life Insurance Trust No.2, and
also requests permission to pay chargebacks paid by North Dallas Banlc and Trust up to $6,500,
and requests such other and further relief to which she may show herself entitled.
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Respectfully submitted,

SCHEEF & STONE, L.L.P.
Is/ Charlene C. Koonce
Charlene C. Koonce
State Bar No. 11672850
500 North Akard Street, Suite 2700
Dallas, Texas 75201
Telephone: (214) 706-4200
Telecopier: (214) 706-4242
charlene.koonce@solidcounsel.com

RECEIVER
ADMITTED PRO HAC VICE
Is/ Nathan G. Mancuso
Nathan G. Mancuso, Esq.
MANCUSO LAW, P.A.
Florida Bar No. 174254
Boca Raton Corporate Centre
7777 Glades Rd., Suite 100
Boca Raton, Florida 33434
Tel561-245-4705
Fax 561-245-4639
ngm@mancuso-law.com

LOCAL COUNSEL FOR RECEIVER

CERTIFICATE OF CONFERENCE
The undersigned certifies that counsel for the Receiver conferred with counsel for the
Federal Trade Commission and counsel and for the Non-Stipulating Defendants regarding the
relief requested above. The FTC does not oppose the requested relief, but the Defendants oppose
such relief.

Is/ Charlene C. Koonce
CHARLENE C. KOONCE
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CERTIFICATE OF SERVICE
The undersigned certifies that on December 21, 2012, a true and correct copy of the
foregoing document was electronically filed with the clerk of the U.S. District Court, Southern
District of Florida, using the electronic case filing system of the court. The electronic case filing
system sent a "Notice of Electronic Filing" to the attorneys listed below. HSP Defendants and
Gary Wood were also served by first class mail.
Dotan Weinman
Patricia B. Hsue
Federal Trade Commission
600 Pennsylvania Avenue, NW H-286
Washington, DC 20580

Jeffrey Bruce Crockett
Coffey Burlington, P .L.
2699 South Bayshore Drive
Miami, FL 33133

Mr. Jonathan Feldman
Meland Russin Budwick
200 South Biscayne Blvd
3200 Southeast Financial Center
Miami, FL 33131

Merrill A. Bookstein
Counselor at Law, PA
1900 Glades Road, Suite 102
Boca Raton, FL 33431
mbookstein@bellsouth.net

Gary Wood
7019 Escondido Drive
Arlington, TX 76016
Gdwood122@gmail.com

Is/ Charlene C. Koonce
CHARLENE C. KOONCE
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September 17, 2019
·1· · · · · · · · UNITED STATES DISTRICT COURT
·2· · · · · · · · ·SOUTHERN DISTRICT OF FLORIDA
·3· · · · · · · · · ·WEST PALM BEACH DIVISION
·4· · · · · CASE NO. 14-CV-80468-MIDDLEBROOKS/BRANNON
·5
· ·
·6
· ·
·7
· ·
·8
· ·
·9·
· ·
10
· ·
11

·SECURITIES AND EXCHANGE COMMISSION,
· · · · · ·Plaintiff,
·-vs·JCS ENTERPRISES, INC., d/b/a JCS
·ENTERPRISES SERVICES, INC., T.B.T.I. INC.,
·JOSEPH SIGNORE, and PAUL L. SCHUMACK, II
· · · · · ·Defendants.

12· ·* * * * * * * * * * * * * * * * * * *
13· ·VIDEOTAPED DEPOSITION OF JAMES SALLAH, ESQUIRE
14· ·DATE TAKEN: September 17, 2019
15· ·TIME: 10:13 - 3:45 p.m.
16· ·PLACE:1900 Corporate Boulevard N.W.
17· ·Boca Raton, Florida 33431
18
· · ·TAKEN BEFORE: RICK E. LEVY, RPR, FPR
19· · · · · · · · ·AND NOTARY PUBLIC
20
21· ·* * * * * * * * * * * * * * * * * * *
22
23
24
25
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www.uslegalsupport.com

·
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September 17, 2019
·1· ·APPEARANCES:
·2· ·On behalf of the Plaintiff:
·3·
· ·
·4·
· ·
·5·
· ·
·6
· ·
·7
· ·
·8·
· ·
·9·
· ·
10
· ·
11

·
·
·
·
·
·

·
·
·
·
·
·

·
·
·
·
·
·

JAMES ROBINSON, ESQUIRE
MONYEDE MARTIN, ESQUIRE
WHITE & CASE, LLP
200 South Biscayne Boulevard
Suite 4900
Miami, Florida 33131

·On behalf of the Defendant:
·
·
·
·
·

·
·
·
·
·

·
·
·
·
·

PATRICK J. RENGSTL, ESQUIRE
SALLAH, ASTARITA & COX, LLC
3010 N. Military Trail
Suite 210
Boca Raton, Florida 33431

·Also Present: Michael Hollander, The Videographer

12
13
14
15
16
17
18
19
20
21
22
23
24
25
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·1· · · · · · · · · · · · · ·-· - · · · · · · · · · · · · · · I N D E X
·2· · · · · · · · · · · · · ·-· - ·3· ·WITNESS:· · · · DIRECT· · CROSS· ·REDIRECT· ·RECROSS
· · ·JAMES SALLAH
·4· ·BY MR. ROBINSON: 5
·5· · · · · · · · · · · · · ·-· - · · · · · · · · · · · · ·E X H I B I T S
·6· · · · · · · · · · · · · ·-· - ·7
· ·
·8·
· ·
·9·
· ·
10·
· ·
11·
· ·
12·
· ·
13·
· ·
14·
· ·
15·
· ·
16·
· ·
17·
· ·
18·
· ·
19·
· ·
20·
· ·
21·
· ·
22·
· ·
23·
· ·
24·

·NUMBER· · · · · · · · · · · · · ·PAGE
·DEPOSITION EX. 78· · · · · · · · · 5
·DEPOSITION EX. 79· · · · · · · · · 9
·DEPOSITION EX. 80· · · · · · · · · 12
·DEPOSITION EX. 81· · · · · · · · · 13
·DEPOSITION EX. 82· · · · · · · · · 13
·DEPOSITION EX. 83· · · · · · · · · 25
·DEPOSITION EX. 84· · · · · · · · · 17
·DEPOSITION EX. 85· · · · · · · · · 55
·DEPOSITION EX. 86· · · · · · · · · 68
·DEPOSITION EX. 87· · · · · · · · · 70
·DEPOSITION EX. 88· · · · · · · · · 73
·DEPOSITION EX. 89· · · · · · · · · 82
·DEPOSITION EX. 90· · · · · · · · · 84
·DEPOSITION EX. 91· · · · · · · · · 86
·DEPOSITION EX. 92· · · · · · · · · 90
·DEPOSITION EX. 93· · · · · · · · · 113
·DEPOSITION EX. 94· · · · · · · · · 117
·DEPOSITION EX. 95· · · · · · · · · 118
·DEPOSITION EX. 96· · · · · · · · · 120
·DEPOSITION EX. 97· · · · · · · · · 124
·DEPOSITION EX. 98· · · · · · · · · 125
·DEPOSITION EX. 99· · · · · · · · · 131
·DEPOSITION EX. 100· · · · · · · · ·133
·DEPOSITION EX. 101· · · · · · · · ·141
·DEPOSITION EX. 102· · · · · · · · ·142
·DEPOSITION EX. 103· · · · · · · · ·147
·DEPOSITION EX. 104· · · · · · · · ·148
·DEPOSITION EX. 105· · · · · · · · ·155
·DEPOSITION EX. 106· · · · · · · · ·156
·DEPOSITION EX. 107· · · · · · · · ·184
·DEPOSITION EX. 106· · · · · · · · ·156
·DEPOSITION EX. 108· · · · · · · · ·196
·DEPOSITION EX. 109· · · · · · · · ·196

25· ·Exhibits retained by counsel for First Data
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·1· · · · advisable and in fact First Data would object if I
·2· · · · did that.
·3· ·BY MR. ROBINSON:
·4· · · · Q.· ·Did you research the federal and banking
·5· ·regulations that in fact said that would not be allowed?
·6· · · · A.· ·I believe you showed me some of the
·7· ·regulations and pointed to them said we would have to
·8· ·dispute that.
·9· · · · Q.· ·Was First Data wrong about that?
10· · · · A.· ·I'm not saying First Data was wrong.· They
11· ·have to live with it.· Whether right or wrong it doesn't
12· ·matter.· Now First Data had to pay out a large amount of
13· ·chargebacks.
14· · · · Q.· ·If they couldn't stay and they were relying on
15· ·the merchant to dispute these chargebacks you admit that
16· ·you didn't dispute any of the chargebacks; right,
17· ·Mr. Sallah?
18· · · · A.· ·I'll admit I didn't dispute the chargebacks
19· ·but I did write a letter to try to help First Data so
20· ·they didn't pay out more than the net that was owed to
21· ·the individuals to try to help First Data not hurt First
22· ·Data.
23· · · · Q.· ·I understand that.· So the answer to my
24· ·question is you admit that the receiver at no time
25· ·disputed any chargeback that came through to JCS;
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·1· ·correct?
·2· · · · A.· ·With the -- yes, with the caveat that I wrote
·3· ·a letter that would dispute at least a portion of the
·4· ·chargeback even though I didn't know the amount on a
·5· ·conceptual basis.· Does that make sense?
·6· · · · Q.· ·I hear what you're saying.· So the letter
·7· ·then -- and we do have a copy here.· Other than that
·8· ·letter -- let's put that letter to the side.· Other than
·9· ·that letter you provided to First Data there was no
10· ·efforts or actions that the receiver took to dispute on
11· ·behalf of JCS any of the chargebacks from the investors?
12· · · · · · ·MR. RENGSTL:· Object to form.
13· · · · · · ·THE WITNESS:· Sir, I could not dispute the
14· · · · chargebacks.
15· ·BY MR. ROBINSON:
16· · · · Q.· ·Not asking if you could.· I'm asking if you
17· ·did.
18· · · · A.· ·No.· Because here is why.· They have
19· ·legitimate charges -- they made a claim -- the people
20· ·were defrauded.· I have stepped into the shoes of a
21· ·Ponzi scheme.· How could I have dispute the chargeback?
22· ·They were entitled to a chargeback.
23· · · · Q.· ·Why were -- why wouldn't it have been better
24· ·to dispute the chargebacks and then wait until you've
25· ·got your arms around the entire scheme to see who should
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·1· ·get what?
·2· · · · A.· ·That's what I wanted to do with the stay and
·3· ·First Data did not want me to file the stay.

I

·4· ·understand it.· It was a violation of their card rules,
·5· ·I get it.
·6· · · · Q.· ·Why didn't you try to -- if that wasn't
·7· ·possible why didn't you make a blanket objection to
·8· ·the -- or a dispute to the chargebacks as they were
·9· ·coming in to try to preserve the status quo?
10· · · · A.· ·Because had I done that it may have ratified a
11· ·contract which I wasn't going to do.· I didn't have my
12· ·arms around it yet and was not in a position to do that.
13· · · · Q.· ·So you don't think providing the letter to
14· ·First Data regarding trying to stop the chargebacks
15· ·ratified the contract?
16· · · · A.· ·Absolutely not.
17· · · · Q.· ·Why not?
18· · · · A.· ·Because I wrote a letter basically saying here
19· ·is what might happen.· If you look at that letter and we
20· ·focused on the letter at the time, spent a lot of time
21· ·working on it.· All we wanted to do was tell people, hey
22· ·here is what may happen to you if you seek a chargeback
23· ·for the entire amount of money.· It was a warning to the
24· ·investors not to put themselves in a position where I
25· ·have to sue them.· Derivative of that it was to assist
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·1· ·First Data so they wouldn't have to pay out twice the
·2· ·amount of claims they potentially had to pay out.
·3· · · · Q.· ·Do you know how that affected the total claims
·4· ·that were paid out?
·5· · · · A.· ·No.· I didn't.· We would have no way of
·6· ·knowing at the time because again we didn't have any
·7· ·books and records to do a financial reconstruction.
·8· · · · Q.· ·No, I'm asking about now have you seen any
·9· ·reports?
10· · · · A.· ·No.· I have not read -- I didn't read what
11· ·that letter ultimately did.
12· · · · Q.· ·So if I'm understanding your testimony then
13· ·the reason that you didn't dispute the chargebacks was
14· ·because you were afraid that that would ratify the
15· ·agreement between First Data and JCS?
16· · · · · · ·MR. RENGSTL:· Object to the form.
17· · · · · · ·THE WITNESS:· Not exactly.· I said I didn't do
18· · · · it because the people have legitimate chargebacks.
19· · · · I wanted to stay paying them out until the dust
20· · · · settled but I was dissuaded from doing that.· Had
21· · · · that conversation with the SEC.· They agreed that
22· · · · if it was going to be -- if the First Data was
23· · · · going to object to filing the stay then there
24· · · · wasn't much we can do.· And there's an independent
25· · · · contract between First Data and these individuals.
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·1· · · · A.· ·I do.
·2· · · · Q.· ·I am going to invite your attention to page 26
·3· ·where you mention in the second full paragraph
·4· ·"accordingly on JCS's behalf I provided First Data with
·5· ·a letter in 2014?"
·6· · · · A.· ·Yes.· That's the letter we had referenced
·7· ·earlier.
·8· · · · Q.· ·Right.· You said "the letter informs the
·9· ·issuing banks and cardholders that I will likely not
10· ·object to the investor or the issuing bank receiving
11· ·reimbursement up to the consumer's full transaction
12· ·amount for investment less any distribution payments
13· ·received from the receivership entities" and it goes on.
14· · · · A.· ·That's correct.
15· · · · Q.· ·Why don't you just take a moment to read that
16· ·whole paragraph, it continues on to the next page.
17· · · · A.· ·Yes, I see it.
18· · · · · · ·(Deposition Exhibit No. 102 was
19· · · · · · ·marked for identification.)
20· ·BY MR. ROBINSON:
21· · · · Q.· ·Then I want to hand you what we'll mark as
22· ·Exhibit 102 and just confirm this is indeed the letters
23· ·that referenced in your first report.
24· · · · A.· ·Yes, this is the letter that we -- that I
25· ·wrote ultimately but that obviously First Data was
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·1· ·involved in sending out.
·2· · · · Q.· ·Right.· I just want to be very clear this was
·3· ·your -- because remember we -- I think might have even
·4· ·exchanged drafts but you approved this letter?
·5· · · · A.· ·That's why I said I ultimately authorized and
·6· ·approved.
·7· · · · · · ·MR. RENGSTL:· Jim, I have like a highlighted I
·8· · · · don't know if this is a working copy.
·9· · · · · · ·MR. ROBINSON:· Let me see.· What number is
10· · · · that?
11· · · · · · ·MR. RENGSTL:· I didn't look at anything other
12· · · · than notice it.
13· · · · · · ·MR. ROBINSON:· Thank you for pointing it out.
14· · · · Now we'll give you one that doesn't have the
15· · · · highlighting.· Thanks Patrick.· I appreciate your
16· · · · professionalism.
17· · · · · · ·MR. RENGSTL:· I don't know if this is notes at
18· · · · the top.
19· · · · · · ·MR. ROBINSON:· That's all yours.
20· · · · · · ·MR. RENGSTL:· I'm going to dissect it for
21· · · · evidence.
22· ·BY MR. ROBINSON:
23· · · · Q.· ·I want to go back to this because you had
24· ·mentioned before Mr. Sallah look at the second page of
25· ·the letter which is Exhibit 102 in front of you?
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·1
·2· · · · · · · · CERTIFICATE OF REPORTER
·3· · · · · · ·THE STATE OF FLORIDA
·4· · · · · · ·COUNTY OF PALM BEACH
·5
·6·
· ·
·7·
· ·
·8·
· ·
·9·
· ·
10
· ·
11·
· ·
12·

· · · I, Rick Levy, Registered Professional Reporter
·and Notary Public in and for the State of Florida at
·large, do hereby certify that I was authorized to
·and did report said deposition in stenotype of JAMES
·SALLAH; and that the foregoing pages, numbered from
·1 to 213 inclusive, are a true and correct
·transcription of my shorthand notes of said
·deposition.

13·
· ·
14·
· ·
15·

· · · I further certify that I am not attorney or
·counsel of any of the parties, nor am I a relative
·or employee of any attorney or counsel of party
·connected with the action, nor am I financially
·interested in the action.

16·
· ·
17·
· ·
18
· ·
19·

· · · The foregoing certification of this transcript
·does not apply to any reproduction of the same by
·any means unless under the direct control and/or
·direction of the certifying reporter.

20
· ·
21
· ·
22·
· ·
23·

· · · I further certify that said deposition was
·taken at the time and place hereinabove set forth
·and that the taking of said deposition was commenced
·and completed as hereinabove set out.

· · · IN WITNESS WHEREOF, I have hereunto set my hand
·this 24th day of September, 2019.
· · · ·_____________________________________
·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

Rick Levy, RPR, FPR, Notary Public
in and for the State of Florida
My Commission Expires:· 12/7/19
My Commission No.:· FF 939483.
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·1· · · · · · · · · · · · · CERTIFICATE OF OATH
·2· ·THE STATE OF FLORIDA
·3· · · · · · ·COUNTY OF PALM BEACH
·4
·5· · · · I, Rick Levy, REGISTERED PROFESSIONAL REPORTER,
·6· ·Notary Public, State of Florida, certify that JAMES
·7· ·SALLAH personally appeared before me on the 17th day
·8· ·of September, 2019 and was duly sworn.
·9
10· · · · · · ·Signed this 24th day of September, 2019.
11
12
13
14
· ·
15
· ·
16·
· ·
17·

· · · · · · · ·_________________________________
·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

·
·
·
·

Rick Levy, RPR, FPR
Notary Public - State of Florida
My Commission Expires:· 12/7/19
My Commission No.:· FF 939483
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