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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-80468-CV-MIDDLEBROOKS/BRANNON
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.
JCS ENTERPRISES, INC. d/b/a JCS
ENTERPRISES SERVICES, INC., T.B.T.I., INC.,
JOSEPH SIGNORE, and PAUL L. SCHUMACK, II,
Defendants.
_________________________________________/
RECEIVER’S VERIFIED MOTION FOR ENTRY OF AN ORDER AUTHORIZING
AND APPROVING THE (1) ASSET PURCHASE AGREEMENT, INCLUDING THE
OVERBID AND AUCTION PROCEDURES CONSISTING OF A BREAK-UP FEE AND
EXPENSE REIMBURSEMENT; (2) FORM AND MANNER OF NOTICE OF SALE,
BIDDING PROCEDURES, AND AUCTION; AND (3) SALE OF THE RECEIVERSHIP
ESTATE’S ASSETS FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND
OTHER INTERESTS WITH SUPPORTING MEMORANDUM OF LAW
James D. Sallah, Esq., not individually, but solely in his capacity as the Receiver (the
“Receiver”) for JSC Enterprises Inc. d/b/a JCS Enterprises Services Inc. (“JCS”), T.B.T.I. Inc.
(“TBTI”), and My Gee Bo, Inc. (“Gee Bo”), their principals, affiliates, subsidiaries, successors
and assigns (collectively, the “Receivership Estate,” “Estate,” or “Receivership Entities”),
respectfully seeks an order authorizing and approving: (1) the Asset Purchase Agreement (“APA”)
and its exhibits, attached hereto as Exhibit “1,” including the overbid and auction procedures
consisting of a break-up fee and expense reimbursement; (2) the form and manner of notice of the
sale, bidding procedures, and auction attached hereto as Exhibit “2”; (3) the sale of Receivership
Estate’s assets, free and clear of liens, claims, encumbrances and other interests, except for the
assumed liabilities on exhibit B to the APA; and (4) entering any other just and equitable relief.
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I. INTRODUCTION
After arm’s length and extensive negotiations, the Receiver has entered into the conditional
APA to sell a combination of the Estate’s assets. To ensure that the assets are marketed and that
the Estate receives the highest and best price, the APA provides that the assets will ultimately be
sold through a Court-approved auction and sales process. The APA provides for the asset sale to
the proposed purchaser or to a higher bidder pursuant to bidding procedures set for below in this
Motion for approval. Under these bidding procedures, the Receiver has determined that the asset
sale to the purchaser as a “stalking horse” and public auction, will enable the Receiver to obtain
the highest and best offer for the assets and maximize their value in the best interest of its investors,
creditors, and other parties-in-interest. Moreover, the APA provides notice of the sale and bidding
procedures in national and local periodicals to provide ample opportunity to the marketplace. The
Receiver and his professionals will also aggressively solicit third parties for bids. However, in the
event that there are no other interested parties to overbid the purchaser, the Receiver believes that,
based on the circumstances, the purchase price in the APA, which is $1,536,971.75, is reasonable,
represents fair value for the property, and is in the Estate’s best interests.
II. BACKGROUND
1.

On April 7, 2014, the SEC filed a Complaint and sought emergency relief from this

Court to enjoin JCS, TBTI, Joseph Signore (“Signore”), and Paul L. Schumack, II (“Schumack”)
(collectively, “Individual Defendants”) from ongoing violations of the anti-fraud and registration
provisions of the federal securities laws alleging the sale of securities through investments in
virtual concierge machines (“VCMs”).1 The SEC’s Complaint alleges that from at least 2011

1

VCMs are either free-standing or wall-mounted machines, similar to automated teller machines,
which allow users, among other things, to purchase products and view advertisements.
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through the filing of the action, the Defendants fraudulently raised at least $40 million from
hundreds of investors nationwide by, among other things: (1) operating a Ponzi scheme, where,
through numerous misrepresentations and omissions, they used new investor funds to make returns
to earlier investors; and (2) guaranteeing investors exorbitant returns of up to 500% over the life
of three- or four-year investment contracts through generating advertising revenues using the
VCMs deployed at hotels, airports, stadiums, other locations. Moreover, the SEC alleged that the
Defendants used significant sums of investor monies for their own use, including to divert money
to themselves and family members.

The SEC, in turn, sought permanent injunctions,

disgorgement, and civil penalties against the Defendants.
2.

The Court entered an Ex Parte Temporary Restraining Order, which included an

Order to Show Cause Why a Preliminary Injunction Should Not be Granted; an Asset Freeze
Order; an Order Requiring Sworn Accountings; an Order Prohibiting Destruction of Documents;
and an Order Granting Expedited Discovery. (“TRO”) [DE 16].
3.

The same day, the Court entered an Amended Receivership Order appointing James

D. Sallah, Esq. as Receiver over JCS and TBTI. [DE 19]. On April 14, 2014, the Court entered an
Order Granting Receiver’s Emergency Motion to Expand Receivership to Include My Gee Bo,
Inc. [DE 26] (collectively with the Amended Receivership Order [DE19], the “Receivership
Order”).
4.

On April 15, 2014, on behalf of JCS and TBTI, the Receiver consented to an Agreed

Order of Preliminary Injunction and Other Relief Against JCS and TBTI. [DE 29]. Shortly
thereafter, on April 28, 2014, the Court entered an Order of Preliminary Injunction and Other
Relief Against Defendants Joseph Signore and Paul L. Schumack, II. [DE 47]. As a result, the
Individual Defendants’ assets are frozen.

Page 3 of 26

Case 9:14-cv-80468-DMM Document 151 Entered on FLSD Docket 11/24/2014 Page 4 of 26

5.

On May 20, 2014, the United States Attorney’s Office for the Southern District of

Florida (“USAO”) filed a motion to intervene in this case requesting that the Court stay the SEC’s
case pending the final resolution of parallel criminal proceedings against Defendants Signore and
Schumack and others. [DE 75]. The USAO did not request that the Court stay the instant
Receivership. On June 17, 2014, the Court granted the USAO’s motion, stayed the SEC’s matter,
and ordered the Receiver to continue to carry out the Receivership Order. [DE 98].
6.

Specifically, the Receivership Order instructs the Receiver, among other things, to:

Take immediate possession of all property, assets and estates of every kind of JCS
and T.B.T.I., whatsoever and whosesoever located belonging to or in the possession
of JCS and T.B.T.I., including but not limited to all offices maintained by JCS and
T.B.T.I., rights of action, books, papers, data processing records, evidences of debt,
bank accounts, savings accounts, certificates of deposit, stocks, bonds, debentures
and other securities, mortgages, furniture, fixtures, office supplies and equipment,
and all real property of JCS and T.B.T.I., wherever situated, and to administer such
assets as is required in order to comply with the directions contained in this Order,
and to hold all other assets pending further order of this Court.
Id. at ¶1 (emphasis added).
7.

The Receivership Order also provides that “title to a1l property, real or personal,

all contracts, rights of action, and all books and records of [the Receivership Entities] and their
principals, wherever located within or without this state, is vested by operation of law in the
Receiver.” Id. at ¶17.
8.

In accordance with paragraphs 1 and 17, the Receiver has taken possession and is

holding assets of the Receivership Entities pending further order of this Court.
9.

On July 31, 2014, the Receiver filed his First Report of Receiver James D. Sallah,

Esq. detailed his activities up to that date [D.E. 107-1].
10.

Since then, the Receiver has, among other things, attempted to sell the majority of

the Estate tangible assets as a whole because he believes that he can likely achieve a higher value
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than selling them in a piecemeal manner. However, certain intangible assets, include software
programs and related rights, some of which are partially owned by third parties or require further
development by someone familiar with computer programming, which has limited buying interest.
11.

The Receiver and his professionals have made substantial efforts to garner interest

in the Receivership Estate’s assets from potential purchases. Among others, these efforts have
included:
a.

Creation of an initial summary sheet of Estate assets for a court-approved

sale (“summary sheet”);
b.

Posting the summary sheet on the Receiver’s publicly available website

located at http://www.jcstbtireceivership.com/documents/AssetFactSheetPost.pdf);
c.

Sending an email blast to approximately 150 parties that have expressed

past interest in sales involving KapilaMukamal LLP, the Receiver’s forensic accountants; 2
d.

Posting the summary sheet on the website located on the Internet at

www.marketassetsforsale.com, which is a site that is sponsored by the National Association of
Bankruptcy Trustees and is used by fiduciaries in the assistance of marketing and selling assets;3
and
e.
12.

Reaching out to known contacts to solicit interest in the Estate assets.

As a result of the Receiver’s efforts, he has conditionally entered into an Asset

Purchase Agreement (the “APA”) to sell, grant, transfer, assign, and convey (“sell”) the majority

As a result of this email blast, the Receiver’s professionals received four (4) inquires, which
ultimately did not express serious interest.
2

3

There are approximately 100-300 interested buyers registered with the website at any given
point in time. The Receiver’s posting on this site received 38 views and no inquiries.
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of the non-cash assets remaining in the Estate to Atomic Paintball, Inc. a/k/a Atomic World Media
(“Buyer”).4 Buyer is a fully-reporting publicly-traded company. As set forth below, the Receiver
believes the price provided for in the APA is reasonable and represents fair value for the property
to be sold.
III.
13.

SUMMARY OF THE APA

Pursuant to the APA, Buyer has agreed to purchase and Receiver has agreed to sell

the majority of the Estate’s assets including without limitation, the assets described on Exhibit A
to the APA, which is attached hereto as Exhibit 1 (collectively the “Assets”). The Assets are being
sold “as is, where is,” without representation or warranty of any kind or nature, including
warranties of merchantability or fitness for a particular purpose.
14.

Pursuant to the APA, Buyer has agreed to certain assume liabilities that are

described on Exhibit B to the APA.
15.

Unless otherwise specifically listed on exhibit A of the APA, the Property to be

sold to Buyer does not include the following excluded assets:
a.

Cash, brokerage, pension, and/or deposit Accounts;

In or about May 2014, the Receiver contacted several professionals about marketing the Estate’s
assets for a potential sale. Once such professional then contacted Mr. Harry McMillan, who, in
turn, called the Receiver to inquire about the available assets. Notably, the Receiver and his
counsel, the law firm of Sallah Astarita & Cox, LLC (formerly known as Sallah & Cox, LLC) have
had a past relationship with Mr. McMillan. Specifically, the Receiver and his counsel formerly
represented Mr. McMillan in an unrelated matter and a company in which he has an interest, J.H.
Brech, LLC (“Brech”), in separate, unrelated matter. While this representation ceased
approximately two years ago, the Receiver provides this information because Mr. McMillan
ultimately brought the Buyer to the Receiver and assisted the Buyer’s management in conducting
due diligence and assisting with the instant transaction. Mr. McMillan also has an indirect
financial interest in the Buyer through Brech, which is both a creditor and shareholder of the Buyer.
The Receiver represents that he has not provided, and will not provide, any remuneration or
benefits to either Brech or Mr. McMillan, who is acting as a consultant to the Buyer.
4

Page 6 of 26

Case 9:14-cv-80468-DMM Document 151 Entered on FLSD Docket 11/24/2014 Page 7 of 26

b.

Real property;

c.

Executory contracts and unexpired leases;

d.

Receivables and Accounts;

e.

Rights under the APA;

f.

Insurance proceeds;

g.

Tax refunds or reversals;

h.

Vehicles;

i.

Any claims referenced in paragraph 2 of the Receivership Order, including,

but not limited to, claims seeking imposition of constructive trusts, disgorgement of profits,
recovery and/or avoidance of fraudulent transfers under Florida Statutes Section 726.101 et. seq.
or otherwise, rescission and restitution, the collection of debts, and such orders from this Court as
may find necessary to enforce the Receivership Order.

16.

j.

Corporate documents; and

k.

Certain pre-closing liabilities and accounts payable.

The Buyer’s due diligence has uncovered other entities that appear to be related to

the business of JCS and/or Gee Bo. It is possible that Signore, or another person or entity, may
attempt to claim some interest in some of the Assets. As a result, the APA contains an “afteracquired assets” clause, which provides that in the event the Receiver recovers and possesses other
specified property specifically related to the Assets, he will convey it to the Buyer.
17.

Buyer has agreed to pay $1,536,971.75 for the Assets (the “Purchase Price”). The

Purchase Price is payable as follows: (i) $25,000.00 in the form of a cashier’s check or other
certified funds already deposited with Receiver, (ii) an additional $75,000.00 upon entry of the
order approving this Motion, and (iii) the balance of the Purchase Price in cash or certified funds
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to be paid by Buyer at the time and place of Closing, which is to occur two (2) business days after
this Court’s order approving the sale becomes a Final Order (unless Buyer elects to close earlier).
See Section 3.1 of the APA.
18.

The sale is conditioned on various events, including the following:
a.

Receiver’s delivery of appropriate documents conveying the Assets;

b.

Court approval of the APA;

c.

Court approval of this Motion as soon as practicable but no later than

December 31, 2014; and
d.

A public auction to be held in conjunction with a hearing before this Court

on approval of the sale.
IV.
19.

OVERBID AND AUCTION TERMS AND PROCEDURES

In addition to Court approval as to the APA’s form, the APA is conditioned upon

the entry of an order by the Court approving the sale and auction procedures and break-up fee and
expense reimbursement as set forth in this Motion. The auction and bid procedures and break-up
fee and expense reimbursement are summarized as follows:
a.

Auction. A public auction (the “Auction”) will take place at a date and

time set by this Court, and the Receiver respectfully requests that the Court set a hearing to consider
approving the sale (“Sale Hearing”) be set within two (2) business days after the auction or as soon
as practicable, and if possible, no later than March 15, 2015 in order to comply with the Buyer’s
requirements under the APA.
b.

Pre-Qualifying as Overbidder. Any party wishing to participate at the

Auction must pre-qualify with Receiver as a bidder (an “Overbidder”). Buyer is deemed to be pre-
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qualified for the Auction. To pre-qualify as an Overbidder, the Overbidder must provide the
following to Receiver at least seventy-two (72) hours before the Auction:
(1)

An earnest money deposit in the amount of $100,000.00 in the form

of a cashier’s check or other certified funds made payable to Receiver.

Deposits will be

nonrefundable if the Overbid is accepted and the Overbidder fails to consummate the transactions
contemplated under the APA. The earnest money deposit will be refundable for any Overbid not
accepted;
(2)

Financial information and documentation sufficient to demonstrate

such Overbidder’s financial capacity to close the transactions contemplated in the APA, to be
determined in Receiver’s sole and absolute discretion;
(3)

An Overbid accompanied by a signed asset purchase agreement

containing no terms that are materially different that the APA, and in particular, without limitation,
without limitation, contingencies for due diligence, inspection or financing;
(4)

A overbid in the amount of at least $75,000 more than the Purchase

Price for the initial overbid with any subsequent overbids at least $25,000 over the last overbid;
and
(5)
c.

The Receiver will accept and log in overbids in the order received.

Publication. Upon the Courts’ Order, the Receiver shall directly contact, at

the last known address, those parties who have expressed an interest in the Assets; shall post notice
of sale and the bid procedures (including a copy of the APA) on the Receiver’s website; shall cause
a notice of the sale (in a form and substance satisfactory to the Court and to Buyer) to be published
at least four days in the Wall Street Journal, Eastern Edition, and in the Daily Business Review at
least once a week for four weeks.
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d.

Procedures at Auction. The last Overbid or the Purchase Price if there

are no Overbids will be the opening bid at the Auction, which will be conducted by a professional
experienced in conducting auctions. The opening bid will be read aloud at the start of the Auction.
Buyer shall be entitled to submit the first Overbid at the Auction if there have been any other
Overbids prior thereto. Thereafter, Qualified Bidders will be entitled to submit Overbids in the
order in which they pre-qualified with Receiver (e.g. First Overbidder will be entitled to submit
second Overbid; Second Overbidder will be entitled to submit third Overbid, etc.). Buyer and each
Overbidder shall have fifteen (15) minutes, as announced and timed by the Receiver, to submit an
Overbid. If a bidder does not submit an Overbid within such fifteen (15) minutes, the Overbidder
will be disqualified and no longer entitled to participate in the Auction. Each Overbid submitted
to the Receiver at the Auction will be immediately read aloud to all Overbidders. The Receiver
will review the submitted Overbid and determine if the Overbid meets the minimum requirements
for an Overbid and is the highest and best bid. If determined not to be the highest and best Overbid,
the Overbidder submitting the last Overbid will have five (5) minutes, as announced and timed by
the Receiver, to submit an increased Overbid. If such Overbidder fails to submit an increased
Overbid within the five (5) minutes, the Overbidder will be disqualified and no longer entitled to
participate in the Auction. In the event one or more Overbids are made, the last, highest and best
Overbid, as determined by Receiver, will be announced as the successful bid (the “Successful
Bidder”), and the Successful Bidder will be deemed the buyer of the Assets.
e.

The Receiver shall be authorized to make non-material changes to the

auction procedures at his discretion.
f.

Within two (2) business days following the Auction, the Receiver will

move this Court for approval of the sale free and clear of any liens, encumbrances, interests or
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other claims with respect to the Assets if possible, but at a minimum, free and clear of any liens,
encumbrances, interests or other claims of Signore and Schumack, their immediate families and
their affiliates or assigns, all of which liens, encumbrances, interests or other claims shall attach to
the proceeds of sale, but only to the same extent and with the same priorities as they attach to the
Assets.5
g.

Break-up Fee and Expense Reimbursement.

In the event that the

Successful Bidder is a person other than Buyer or if the Assets are acquired in a transaction not
contemplated by the APA through no fault of, or termination of the APA by Buyer (including
Buyer’s right to terminate the APA pursuant to Section 11.1 of the APA), at a closing or
consummation of such transaction, the Receiver will pay to Buyer a break-up fee in the amount of
$30,000 plus all reasonable out-of-pocket costs, including reasonable attorneys’ fees, incurred by
Buyer in connection with the proposed acquisition of the Assets and this Agreement, provided that
such total sum shall not to exceed three percent (3.0%) of the total amount of the overbid (the
“Break-Up Fee and Expense Reimbursement”).
V.

MEMORANDUM OF LAW AND AUTHORITY FOR RELIEF REQUESTED
The Court’s power to supervise an equity receivership and determine the appropriate action

to be taken in the administration of the receivership is extremely broad. SEC v. Elliott, 953 F.2d
1560, 1566 (11th Cir. 1992); SEC v. First City Fin. Corp., 890 F.2d 1215, 1230 (D.C. Cir. 1989).
The Court’s wide discretion derives from the inherent powers of an equity court to fashion relief.
Id. at 1566 (citing SEC v. Safety Fin. Serv., Inc., 674 F.2d 368, 372 (5th Cir. 1982)). These powers
include the authority to approve the sale of property of the Receivership Entities. Clark on
Receivers § 482 (3rd ed. 1992) citing First National Bank v. Shedd, 121 U.S. 74, 87, 7 S.Ct. 807,

5

The assumed liabilities on Exhibit B to the APA are an exception to the free and clear provision.
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814, 30 L.Ed. 877 (1887) (A court of equity having custody and control of property has power to
order a sale of the property in its discretion). Indeed, courts appointing a receiver “should see that
the business is liquidated as economically and speedily as possible, unless its continuance is
demonstrably beneficial to creditors.” Jones v. Village of Proctorville, 290 F.2d 49, 50 (6th Cir.
1961) (citation omitted).
A. Statutory Authority for the Sale
Pursuant to the Amended Receivership Order and 28 U.S.C. § 754, the Receiver has
complete jurisdiction of the assets at issue and, subject to this Court’s approval, has authority to
sell such assets to a third-party purchaser like the Buyer. See SEC v. American Capital Investments
Co., 98 F.3d 1133, 1144 (9th Cir. 1996)(providing under Section 754, a receiver is “vested with
complete jurisdiction and control of all such property and selling such property is simply an
exercise of that control.”). Moreover, a receiver’s sale of personal property is governed by 28
U.S.C. § 2004, which directs that any personal property sold under order of this Court be sold in
accordance with 28 U.S.C. § 2001, unless the Court orders otherwise. Section 2001, in turn,
provides that real property shall be sold either at public sale or private sale, on terms and conditions
set by the statute. Here, the Receiver is proposing to sell the Assets by private sale. Therefore,
pursuant to § 2004, the Receiver must follow the statutory procedures of § 2001 unless the Court
orders otherwise.
Unless otherwise ordered, § 2001(b) requires that three separate appraisals be conducted,
that the sale terms are published in a circulated newspaper ten days prior to sale, and that the sale
price is not less than two-thirds of the appraised value. Because of the circumstances of the
proposed sale and the nature of the property being sold, the Receiver requests that the Court use
its statutorily-granted discretion to depart from the stated requirements of the statute and order
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otherwise to approve the proposed sale pursuant to the procedures proposed in this Motion. Tanzer
v. Huffines, 412 F.2d 221, 222 (3d Cir. 1969).
The undersigned has been able to locate limited authority referencing deviation from the
applicable statutes. As set forth in a Report and Recommendation by the Honorable Karla R.
Spaulding, United States Magistrate Judge, adopted by the Honorable John Antoon II, United
States District Judge for the Middle District of Florida:
There is no controlling law regarding deviation from the requirements of § 2001(b).
One of the few courts to address the issue ruled that the statutory scheme expresses
a “preferential course to be followed in connection with a court authorized sale of
property and that the district court should not order otherwise except under
extraordinary circumstances.” Tanzer v. Huffines, 412 F.2d 221, 222 (3d Cir. 1969).
SEC v. Kirkland, Case No. 6:06-cv-183-Orl-28KRS (M.D. Fla. August 20, 2008) (Docket Entry
581) (a copy of the Report and Recommendation is attached as Exhibit “3”); SEC v. Kirkland,
2008 U.S. Dist. LEXIS 69241 (September 12, 2008) (adopting the Report and Recommendation).
Other than Tanzer, the undersigned counsel has located one additional authority regarding
deviation from the requirements of § 2001(b) selling personalty, but under different circumstances.
See SEC v. Morris, 2014 U.S. Dist. LEXIS 45861 (E.D. Mo. Apr. 2, 2014)(waiving the statutory
requirements for a receiver to sell shares of a business). While the undersigned has found a number
of cases requiring that receivers adhere to the statutory requirements of § 2001(b), all of these
cases involve the sale of vessels or real property, which typically maintain value for an extended
period of time. See Stooksbury v. Ross, 2014 U.S. Dist. LEXIS 123152 at *5-7 (E.D. Tenn.

Sept. 4, 2014)(waiving statutory requirements from appraisal of real property for a
receiver); SEC v. T-Bar Res., LLC, 2008 U.S. Dist. LEXIS 87880 at *9-10 and fn.4 (N.D. Tx.
October 28, 2008)(stating that “Congress thus considered deviating from the rigors of § 2001(b)’s
procedures in relaxing the process for the sale of personalty”); Bollinger & Boyd Barge Serv., Inc.
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v. Captain Claude Bass, 576 F.2d 595, 597 (5th Cir. 1978); United States v. Garcia, 474 F.2d
1202, 1204 (5th Cir. 1973); Acadia Land Co. v. Horuff, 110 F.2d 354, 354-55 (5th Cir. 1940).
The goal of a receiver charged with liquidating assets is to obtain the best value for the
estate available under the circumstances. Fleet Natl’l Bank v. H & D Entertainment, Inc., 926
F.Supp 226, 239-240 (D.C. Mass. 1996), citing Jackson v. Smith, 254 U.S. 586 (1921). Further,
the paramount goal in any proposed sale of property of the estate is to maximize the proceeds
received by the estate. See e.g., In re Food Barn Stores, Inc., 107 F.3d 558, 564-65 (8th Cir. 1997).
Here, the Receiver is selling a combination of intangible property consisting of certain intellectual
property and certain tangible property related thereto. The Receiver is also selling, or assigning,
certain contracts to the Buyer, including fifty two (52) automated teller machine (“ATM”)
contracts that were returned to the Receiver from eGlobal, LLC after the Receiver’s Courtapproved sale of TBTI’s ATM business line as well as a contract with Barbara Corcoran’s
production company. See D.E. 50, Ex.A. The Assets are problematic for any buyer because their
value is highly uncertain, they are part of a now-defunct business, other parties have rights in the
software, and certain assets appear to be incomplete for recreating any business without other
assets that the Receivership Estate does not and will not own or control. Further, the ATM
contracts have been returned from another purchaser who did not accept them. The due diligence
for any buyer is also a daunting task. Thus, the pool of potential buyers is very limited. As of the
filing of this Motion, the Receiver has not received any offers for the Assets other than from the
Buyer.
Notwithstanding the apparent lack of interest in the Assets, the Receiver will take the extra
precaution of publishing notice of the sale, bid procedures, and auction in the Wall Street Journal
and the Daily Business Review. While the Receiver obtained one appraisal on the tangible assets
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that were discovered in the offices suites of JCS and Gee Bo, he did not obtain any additional
appraisals on the remaining assets. Instead, the Receiver has determined that the sale of the Assets
to the Buyer under the APA as a “stalking horse” and public auction, governed by the proposed
procedures, will enable the Receiver to obtain the highest and best offer in the market for the Assets
and maximize the value of the Estate, and is in the best interest of the investors, creditors, and
other parties-in-interest. “When a sale of receivership assets is ordered by the court, the assets
should be sold at the ‘best price under the circumstances.’” SEC v. Schooler, 2013 U.S. Dist.
LEXIS 162559 (S.D. Cal. Nov. 14, 2013) (citations omitted). However, in the event that there are
no Overbidders, the Receiver believes that, based on the circumstances, the price provided for in
the APA is reasonable and represents fair value for the property to be sold.
B. Break-Up Fee and Reimbursement Expense are Reasonable Under the Circumstances
Historically, bankruptcy courts have approved bid protections similar to those proposed
pursuant to the “Overbid Procedures” proposed here under the “business judgment rule,” under
which the courts defer to the actions of corporations taken in good faith and in the exercise of
honest judgment. See, e.g., In re Integrated Resources, Inc., 147 B.R. 650, 656-57 (Bankr.
S.D.N.Y. 1992) (noting that overbid procedures and break-up fee arrangements that have been
negotiated by a trustee are to be reviewed according to the deferential “business judgment”
standard, under which such procedures and arrangements are “presumptively valid”); and In re
955 Fifth Ave. Assocs., L.P., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (same). In order to
compensate the Buyer for the time, effort, expense that it has incurred in months of conducting
due diligence, negotiating, documenting, and seeking to consummate the sale transactions as well
as for taking the risk to serve as the “stalking horse” subjecting itself to higher or better offers, the

Page 15 of 26

Case 9:14-cv-80468-DMM Document 151 Entered on FLSD Docket 11/24/2014 Page 16 of 26

Overbid Procedures also provide that the Receiver will pay to Buyer a Break-Up Fee and Expense
Reimbursement in the event that the Successful Bidder is a person other than Buyer.
Both receivership and bankruptcy courts have routinely approved bidding incentives
similar to the instant Break-Up Fee and Reimbursement Expense. See SEC v. McGinn, Simth &
Co., Inc., No. 1:10-CV-457-GLS-CFH (N.D.N.Y. April 4, 2012)(Docket Entry 479)(a copy of is
attached as Exhibit “4”); SEC v. Stanford Int’l Bank, Ltd., No. 3:09-CV-0298-N (N.D. Tx. Jan.
26, 2010)(Docket Entry 979)(a copy is attached as Exhibit “5”) (approving break-up fee not to
exceed 3%); In re Protective Products of America, Inc., No. 10-10711-JKO (Bankr. S.D. Fla. Jan.
19, 2010) (Docket Entry 46)(a copy is attached as Exhibit “6”)(approving 4% break-up fee and
expense reimbursement in connection with the sale of substantially all of the debtor’s assets).
Indeed, the Eleventh Circuit has provided that “[t]ermination [or break-up] fees, when reasonable
in relation to the bidder’s efforts and to the magnitude of the transaction are generally permissible,
unless they are used in combination with other impermissible defensive tactics.” Cottle v. Storer
Comm., Inc., 849 F.2d 570 (11th Cir. 1988). The Receiver believes that the Break-Up and
Reimbursement Fee is reasonable and appropriate in view of, among other things, the size and
nature of the transaction contemplated by the APA and the extensive due diligence, analysis, and
negotiations undertaken by the Buyer. The bidding protections, which are the product of good
faith, arm’s-length dealings, are a material inducement for, and a condition of, the Buyer’s entry
into the APA, and, as represented by Buyer, cover the costs and expenses incurred as a result of
the analysis, due diligence investigation, and negotiations undertaken by the Buyer in connection
with the proposed sale.
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C. Sale Free and Clear of All Liens, Claims, and Encumbrances and Other Interests
“This Court’s broad authority over the Receivership Estate includes the equitable power
“to sell property free of liens, transferring the lien to the proceeds.” Seaboard Nat’l Bank v.
Rodgers Milk Products Co., 21 F.2d 414, 416 (2nd Cir. 1927). “It has long been recognized that
under appropriate circumstances, a federal court presiding over a receivership may authorize the
assets of the receivership to be sold free and clear of liens and related claims.” Regions Bank v.
Egyptian Concrete Co., 2009 U.S. Dist. LEXIS 111381 at *18-19 (E.D. Mo. Dec. 1, 2009)
(citations omitted). Indeed, a sale free and clear of liens, encumbrances, interests or other claims
is customary in receiverships under §§ 2001 and 2004, and in bankruptcy cases under 11 U.S.C. §
363. See e.g., AgStar Fin. Servs., PCA v. Eastwood Dairy, LLC, 2012 U.S. Dist. LEXIS 51052 at
*5-6 (S.D. Ohio April 11, 2012); Regions Bank, 2009 U.S. LEXIS 111381 at *18-19; In re Tousa,
Inc., No. 08-10928-JKO (Bankr. S.D. Fla. Dec. 21, 2009)(Docket Entry 3432)(a copy is attached
as Exhibit “7”); In re Protective Products of America, Inc., No. 10-10711-JKO (Bankr. S.D. Fla.
Jan. 19, 2010)(Exhibit 6 hereto); SEC v. Behrens, 2009 U.S. Dist. LEXIS 53778 at *2-3 (D. Neb.
Feb. 2, 2009); and SEC v. McGinn, Simth & Co., Inc., No. 1:10-CV-457-GLS-CFH (N.D.N.Y.
April 4, 2012)(Docket Entry 580)(Exhibit 4 hereto).
Except for the assumed liabilities on exhibit B to the APA, the proposed sale will be free
and clear of any liens, encumbrances, interests or other claims with respect to the Assets, which
liens, encumbrances, interests or other claims but at a minimum, free and clear of any liens,
encumbrances, interests or other claims of Signore and Schumack, their immediate families and
their affiliates or assigns, all of which liens, encumbrances, interests or other claims shall attach to
the proceeds of sale, but only to the same extent and with the same priorities as they attach to the
Assets. A “free and clear” provision is essential to the transaction to maximize the value of the
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Assets by reducing the risks to the Buyer against potential claims. The Receiver is unaware of any
such liens, encumbrances, interests or other claims that cannot be satisfied by the proceeds of the
sale, but nonetheless proposes that the proceeds from the sale of the Assets shall be retained by the
Receiver pending a determination of the priority of the rights thereto.
D. Notice of Sale and Bid Procedures
As described above, the Receiver will publish notice of the sale, bid procedures, and
auction. The Receiver submits that the notice in substantially the form attached as Exhibit 2
constitutes good and sufficient notice of the sale and bid procedure and requests the Court’s
approval of the same, with authority to the Receiver to make changes to facilitate publication
requirements.
VI.

THE SALE IS IN THE BEST INTEREST OF THE RECEIVERSHIP ESTATE

Given the nature, quality, and circumstances of the Assets, the Receiver believes that the terms
and conditions of the APA with an auction are the best available to the Receivership and is in the
best interest of the investors and creditors of the Receivership Entities. The Receiver has made
extensive efforts to market and sell the Assets, which are currently costing the Estate at least
$10,000 per month in rent alone plus other expenses to maintain, protect, and preserve the assets.
As stated above, the Receiver has used his good faith, best efforts, and business judgment to realize
the highest price possible for the applicable assets, while at the same time, providing the
opportunity for a public auction to increase the purchase price in the best interests of the Estate.
WHEREFORE, the Receiver respectfully requests that this Court enter an order
substantially similar to the proposed order attached as Exhibit “8”:
A.

Granting this Motion;

B.

Approving the Asset Purchase Agreement and exhibits attached thereto;
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C.

Approving the form and manner of notice of the sale, bidding procedures,

D.

Authorizing the Receiver to sell to the Successful Bidder at the Auction on

and auction;

the terms and conditions set forth in such Successful Bidder’s offer, and authorizing the Receiver
to sell to the next highest Overbidder, on the terms and conditions set forth in such Overbidder’s
offer or the APA, in the event that the sale to the Successful Bidder fails to close;
E.

Authorizing the Receiver to convey, transfer and assign the Assets to the

Successful Bidder;
F.

Granting such other and further relief as may be just and proper in carrying

out the intent and purposes of this Motion.
LOCAL RULE 7.1(a)(3) CERTIFICATE
The undersigned counsel has conferred with counsel for Plaintiff Securities and Exchange
Commission, Intervenor United States Attorney Wilfredo A. Ferrer, and Defendant Paul L.
Schumack, II, who do not oppose with the requested relief.
The undersigned has conferred with counsel for Defendant Joseph Signore, who opposes
the relief requested by the Receiver.
VERIFICATION
I swear and verify that the facts contained in this motion are true and correct to the best of
my knowledge and belief.

_______________________
James D. Sallah, Esq.,
Not individually, but solely in his capacity of the
court-appointed Receiver of JCS Enterprises,
Inc. d/b/a JCS Enterprises Services, Inc.; T.B.T.I,
Inc., and My Gee Bo, Inc.
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Dated: November 24, 2014

Respectfully submitted,
S AL L A H A S T AR I T A & C O X , LLC
Counsel for the Receiver James D. Sallah, Esq.
One Boca Place
2255 Glades Rd., Ste. 300E
Boca Raton, Florida 33431
Tel.: (561) 989-9080
Fax: (561) 989-9020
/s/Jeffrey L. Cox
Jeffrey L. Cox, Esq.
Fla. Bar No. 0173479
Email: jlc@sallahlaw.com

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on November 24, 2014, I electronically filed the above
document using CM/ECF. I also certify that the foregoing document is being served this day on
all counsel of record and pro se parties identified on the attached Service List in the manner
specified, either via transmission of Notices of Electronic Filing generated by CM/ECF or in some
other authorized manner for those parties who are not authorized to receive electronically Notices
of Electronic Filing.
s/ Jeffrey L. Cox
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Securities and Exchange Commission
v.
JCS Enterprises, Inc. et al.
Case No. 14-80468-CV-MIDDLEBROOKS/BRANNON
SERVICE LIST

Via CM/ECF
Russell Koonin, Esq.
Vincent Hull, Esq.
U.S. Securities and Exchange Commission
801 Brickell Avenue, Suite 1800
Miami, FL 33131
Telephone: (305) 982-6385
Email: kooninr@sec.gov
Counsel for the Plaintiff
Via CM/ECF
Anthony Natale, Esq.
Federal Public Defender
150 W. Flagler St., Ste. 1700
Miami, FL 33130
Telephone: (305) 530-7000 ext. 101
Email: anthony_natale@fd.org
Counsel for Defendant Paul L. Schumack, II
Via CM/ECF
Carl F. Schoeppl, Esq.
Schoeppl & Burke, P.A.
4651 N. Federal Hwy.
Boca Raton, FL 33431
Telephone: (561) 394-8301
Email: carl@schoepplburke.com
Counsel for Defendant Joseph Signore
Via CM/ECF
Albert L. Frevola, Jr.
Matthew S. Sarleson, Esq.*
Nichole M. Saqui, Esq.*
Conrad & Scherer, LLP
633 South Federal Highway
Fort Lauderdale, FL 33301
Telephone: (954) 847-3324
Email: msarelson@conradscherer.com; msarelson@sarelson.com (via email only)
nsaqui@conradscherer.com; afrevola@conradscherer.com
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*The undersigned was notified that Mr. Sarleson and Ms. Saqui are no longer with Conrad &
Scherer and was provided with a new email address for Mr. Sarelson, as above. Because there is
no new appearance of record, the undersigned serves the attorneys above as per the record.
Counsel for Individual Investors Michelle Robinson,
Robert Rosa, Raymond R. Burkemper, Phillipe Garnier, Hilary Horn, and Todd Russo
Via CM/ECF
Stephen Carlton, Esq.
Assistant U.S. Attorney
500 S. Australian Ave., Ste. 400
West Palm Beach, FL 33401
Telephone: (561) 820-8711 Ext. 3053
Email: stephen.carlton@usdoj.gov
Counsel for Intervenor United States Attorney Wilfredo A. Ferrer
Via U.S. Mail and Email
Russell C. Weigel, III, Esq.
Russell C. Weigel, III, PA
5775 Blue Lagoon Drive, Suite 100
Miami, Florida 33126
Telephone: (786) 888-4567
Email: rweigel@investmentattorneys.com
Counsel for Non-party Laura Signore

Via U.S. Mail and Email
Ms. Christine Schumack, Pro Se Non-Party
7725 NW 39th Avenue
Coconut Creek, FL 33073
Email: Christine@atmhospitality.com
Via CM/ECF
Scott G. Hawkins, Esq.
Jones, Foster, Johnston & Stubbs, PA
Flagler Center Tower, Suite 100
505 South Flagler Drive
West Palm Beach, Florida 33401
Telephone: (561) 650-0460
Email: shawkins@jones-foster.com
Counsel for Non-Party Chad Masten
Via U.S Mail
JOLA Enterprises Inc.
Attn: US Corporation Agents, Inc.,
Registered Agent 13302 Winding Oaks Court, Ste. A
Tampa, FL 33612
Non-Party
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Via U.S. Mail and Email
PSCS Holdings, LLC
Attn: Paul Schumack, Registered Agent
c/o Anthony Natale, Esq.
Federal Public Defender
150 W. Flagler St., Ste. 1700
Miami, FL 33130
Telephone: (305) 530-7000 ext. 101
Email: anthony_natale@fd.org
Counsel for Non-Party Registered Agent
Via U.S. Mail
Virtual Concierge Production, LLC,
Attn: Joseph Signore, Registered Agent
c/o Carl F. Schoeppl, Esq.
Schoeppl & Burke, P.A.
4651 N. Federal Hwy.
Boca Raton, FL 33431
Telephone: (561) 394-8301
Counsel for Registered Agent of Non-Party
Via U.S. Mail
Casino Tech E-Ventures by Go-Geebo, Inc.;
Attn: Laura Signore, Registered Agent
c/o Russell C. Weigel, III, Esq.
Russell C. Weigel, III, PA
5775 Blue Lagoon Drive, Suite 100
Miami, Florida 33126
Telephone: (786) 888-4567
Counsel for Registered Agent of Non-Party
Via U.S. Mail
W.C.F.S., Inc.
Attn: Chad P. Wright, Registered Agent
23268 Lago Mar Circle
Boca Raton, FL 33433
Non-Party
Via U.S. Mail
ATM Investors USA, LLC
Attn: Corporation Service Company, Registered Agent
1201 Hays Street Tallahassee, FL 32301
Non-Party
Via U.S. Mail
CS Fitness Concept USA, Inc.
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Attn: Eunice Gallets, Registered Agent
2825 SW 22nd Ave., Ste. 105
Delray Beach, FL 33445
Non-Party
Via U.S. Mail
CS Fitness Concept USA, Inc.
Jeffrey Jennings, CEO
1001 W. Jasmine Dr. Ste. N
Lake Park, FL 33403
Non-Party
Via U.S. Mail
Kiosk Promotions CS, Inc.
Attn: Eunice Gallets, Registered Agent
2825 SW 22nd Ave., Ste. 105
Delray Beach, FL 33445
Non-Party
Via U.S. Mail
Kiosk Promotions CS, Inc.
Jeffrey Jennings, CEO
1001 W. Jasmine Dr. Ste. N
Lake Park, FL 33403
Non-Party
Via U.S. Mail and Email
Atomic Paintball, Inc.
Attn: Darren Dunckel, President
c/o Christian C. Onsager, Esq.
Alice A. White, Esq.
Onsager | Guyerson | Fletcher | Johnson
1801 Broadway, Suite 900
Denver, Colorado 80202
Telephone: (303) 512-1123
Facsimile: (303) 512-1129
Email: consager@ogfj-law.com,
awhite@ogfj-law.com
Counsel for Buyer
Via U.S. Mail and Email
Dr. Rahul Aggarwal
c/o Marc S. Dobin, Esq.
The Dobin Law Group, P.A.
500 University Boulevard, Suite 205
Jupiter, Florida 33458
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Telephone: 561.575.5880
Fax: 561.246.3003
Email: Service@DobinLaw.com
Counsel for Non-Party
Via U.S. Mail and Email
Grace Watson
c/o Marc S. Dobin, Esq.
The Dobin Law Group, P.A.
500 University Boulevard, Suite 205
Jupiter, Florida 33458
Telephone: 561.575.5880
Fax: 561.246.3003
Email: Service@DobinLaw.com
Counsel for Non-Party
Via U.S. Mail and Email
Michael Watson
c/o Marc S. Dobin, Esq.
The Dobin Law Group, P.A.
500 University Boulevard, Suite 205
Jupiter, Florida 33458
Telephone: 561.575.5880
Fax: 561.246.3003
Email: Service@DobinLaw.com
Counsel for Non-Party
Via U.S. Mail
Richard Cattafi
100 Kingfisher Way
Lavalette, NJ 08735
Non-Party
Via U.S. Mail
Malcolm V. Swasey
The Bluffs Marina
1320 Tidal Pointe Blvd.
Jupiter, FL 33447
Non-Party
Via U.S. Mail
Anne Batus
3157 Meridian Way, Apt. C
S. Palm Beach Gardens, FL 33410
Non-Party
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Via U.S. Mail
Rick Brown
P.O. Box 2443
Jupiter, FL 33468
Non-Party
Via U.S. Mail
Crystal A. Miller
23268 Lago Mar Circle
Boca Raton, FL 33433
Non-Party
Via U.S. Mail
Chad P. Wright
23268 Lago Mar Circle
Boca Raton, FL 33433
Non-Party
Via U.S. Mail
Robert B. Freeman
7101 Eagle Terrace
West Palm Beach, FL 33412
Non-Party
Via U.S. Mail
Jennifer M. Freeman
7101 Eagle Terrace
West Palm Beach, FL 33412
Non-Party
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-80468-CV-MIDDLEBROOKS/BRANNON
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.
JCS ENTERPRISES, INC. d/b/a JCS
ENTERPRISES SERVICES, INC., T.B.T.I., INC.,
JOSEPH SIGNORE, and PAUL L. SCHUMACK, II,
Defendants.
_________________________________________/
SALE APPROVAL ORDER GRANTING RECEIVER’S MOTION FOR
AUTHORIZATION AND APPROVAL OF THE SALE OF ASSETS FREE AND CLEAR
OF LIENS, CLAIMS, ENCUMBRANCES, AND INTERESTS AND
OTHER RELATED RELIEF
This matter is before the Court on the Motion for Order Authorizing and Approving the Sale
of Receivership Estate Assets Free and Clear of Liens, Claims, Encumbrances, and Interests and
Granting Related Relief [D.E.__] (the “Sale Approval Motion”) filed by James D. Sallah, Esq., not
individually, but solely in his capacity as the Receiver (the “Receiver”) for JSC Enterprises Inc.,
d/b/a JCS Enterprises Services Inc., T.B.T.I., Inc., and My Gee Bo, Inc., their principals, affiliates,
subsidiaries, successors and assigns.
Pursuant to the authority granted to the Receiver by the Court’s Order Granting the Receiver’s
Verified Motion for the Entry of an Order Authorizing and Approving the (1) Asset Purchase
Agreement, Including the Overbid and Auction Procedures Consisting of a Break-Up fee and Expense
Reimbursement; (2) Form and Manner of Notice of Sale, Bidding Procedures, and Auction; and (3)
Sale of the Receivership Estate’s Assets Free and Clear of Liens, Claims, Encumbrances and Other
Interests with Supporting Memorandum of Law (the “Bid Procedures Order”)[D.E. __], review of the
Page 1 of 4
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Sale Approval Motion and the entire file, and being otherwise duly advised on the premises, the Court
finds it appropriate to grant the Sale Motion.
Accordingly, the Court FINDS AND DETERMINES that:
1.

This Court has jurisdiction over the subject matter of the Sale Motion.

2.

The Receiver has jurisdiction over the Assets.

3.

Notice of the sale, bid procedures, and auction were provided in accordance with this

Court’s Bid Procedures Order, which was sufficient and reasonable to provide notice.
4.

A reasonable and proper opportunity to object or to be heard regarding the bid

procedures, the auction, and the sale as presented has been afforded to all persons.
5.

The bid procedures, the Sale Approval Motion, the Sale authorized hereby reflect the

Receiver’s sound business judgment and constitute a proper exercise of his fiduciary duties;
6.

The Receiver, the Buyer, and their respective professionals have complied, in good

faith, in all respects with the Bid Procedures Order. Through notice and a competitive auction process
conducted in accordance with the Bid Procedures Order, the Receiver and his professionals afforded
interested potential buyers a full, fair, and reasonable opportunity to qualify as bidders and submit their
highest or otherwise best offer to purchase the available assets;
7.

The offer of the Buyer, upon the terms and conditions set forth in the Asset Purchase

Agreement (a) is the highest and best offer received by the Receiver; (b) is fair and reasonable; (c) is
in the best interests of the Receivership Estate; (d) constitutes full and adequate consideration and
reasonably equivalent value for the Assets; and (e) will provide a greater recovery for the Receivership
Estate than would be provided by liquidation of the Assets or any other practical and available
alternative dispositions;
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8.

The Receiver’s determination that the APA constitutes the highest and best offer for

the Assets is a valid and sound exercise of the Receiver’s business judgment; and
9.

The sale and the transactions contemplated thereby, were negotiated, proposed, and

entered into the Receiver and the Buyer at arm’s length, without collusion or fraud, and in good faith
and the sales process was conducted in accordance with the Bid Procedures Order.
10.

The Court finds good cause for granting the Sale Motion, and accordingly, it is hereby

ORDERED, ADJUDGED AND DECREEDED as follows:
a.

The Asset Purchase Agreement (“APA”) attached to the Sale Motion is

reasonable and in the best interests of the Receivership Estate;
b.

The Receiver has full power and authority to execute the APA and to

consummate the transactions contemplated by the APA;
c.

Appraisals are not necessary under 28 U.S.C. §§ 2001 and 2004 in light of the

Receiver’s efforts in marketing the Assets, the ability for qualified bidders to make offers at a public
auction, and the notices provided.
d.

The Receiver is relieved from the statutory requirements under 28 U.S.C. §§

2001 and 2004 as Court orders otherwise as herein.
e.

The Receiver is hereby authorized to sell the personal property described in the

Asset Purchase Agreement (“APA”) entered into by the Receiver and Exhibit A attached to the Sale
Approval Motion for the total sum of $ ______________________________, free and clear of liens,
encumbrances, interests or other claims, and upon the terms and conditions set forth in the APA.
f.

Except for the assumed liabilities on Exhibit B of the APA, any liens,

encumbrances, interests or other claims, if any, with respect to said personal property to be sold shall
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attach to the proceeds of sale to the same extent and with the same priorities as they attach to the
property to be sold.
g.

The proceeds from the sale shall be retained by the Receiver pending a

determination of the priority of any rights that may be asserted thereto.
h.

This Order constitutes an interlocutory or a final judgment in a receivership

action and thus this Sale Order shall become effective immediately upon its entry as provided in Rule
62(a) of the Federal Rules of Civil Procedure.
DONE AND ORDERED in Chambers at West Palm Beach, Florida this ____ day of
________________, 2015.

________________________________
DONALD M. MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE
Copies furnished to:
Counsel of Record
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NOTICE OF PUBLIC AUCTION
JAMES D. SALLAH, ESQ. solely in his capacity as the Court-appointed Receiver in SEC v. JCS
Enterprises, Inc., et al., Case No. 14-80468-CV-Middlebrooks/Brannon (U.S.D.C., S.D. Fla.),
under Court authority and 28 U.S.C. §§ 2001 and 2004, gives notice of an auction at Sallah
Astarita & Cox, LLC, 2255 Glades Road, Ste. 300E, Boca Raton, FL 33431 on __________ ,
201__, of the personal property described in the Asset Purchase Agreement (APA) located on the
Receiver’s website at www.jcs-tbtireceivership.com, “as is where is” and free and clear of all
liens, claims or encumbrances. Among other assets, the property includes virtual concierge
machines, related electronic equipment, office furniture, related intellectual property, and certain
contracts. Bidders other than the buyer under the APA must pre-qualify at least seventy-two (72)
hours before the auction to make cash bids. Pre-qualification requirements, bid procedures, and
other details are available at www.jcs-tbtireceivership.com or by contacting Receiver’s counsel
at (561) 989-9080.
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
SECURITIES AND EXCHANGE
COMMISSION,
Plaintiff,
-vs-

Case No. 6:06-cv-183-Orl-28KRS

PATRICK KIRKLAND, TROPICAL
VILLAGE, INC., CLARITY
DEVELOPMENT CORPORATION, and
SENIOR ADULT LIVING
CORPORATION,
Defendants,
SUNSET BAY CLUB, INC.,
SUMMERHILL VENTURES, INC.,
PELICAN BAY CLUB, INC., and
ISLEWORTH ADULT COMMUNITY,
INC.,
Relief Defendants.
_________________________________________

REPORT AND RECOMMENDATION
TO THE UNITED STATES DISTRICT COURT

This cause came on for consideration without oral argument on the following motion:
MOTION:

RECEIVER’S MOTION TO APPROVE TERMS OF
SALE OF 2005 HARLEY DAVIDSON MOTORCYCLE
PURSUANT TO 28 U.S.C. §§ 2001(B) & 2004 AND
MOTION TO SET HEARING DATE AND TO ACCEPT
PREVIOUS PUBLICATION AS NOTICE OF SALE (Doc.
No. 580)

FILED:

August 1, 2008
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I.

RELEVANT FACTUAL AND PROCEDURAL BACKGROUND.
On February 16, 2006, the Securities and Exchange Commission (“SEC”) filed this complaint

seeking injunctive relief, disgorgement, and penalties for alleged violations of the securities laws
against Patrick Kirkland, Tropical Village, Inc., Clarity Development Corporation, and Senior Adult
Living Corporation (collectively “Defendants”). Other entities owned or controlled by Kirkland were
named as Relief Defendants: Sunset Bay Club, Inc. Summerhill Ventures, Inc., Pelican Bay Club, Inc.,
and Isleworth Adult Community, Inc. The Court subsequently appointed Judith M. Mercier as
Receiver and empowered her to take possession of the assets of Defendants and the Relief Defendants,
exclusive of the assets of Kirkland. Doc. No. 10 ¶ 12.
On March 22, 2006, the Receiver moved to expand the receivership and to authorize sale of
property, including inter alia a 2005 Harley Davidson FLSTFSE, VIN number 1HD1PLF155Y951996
(“the motorcycle”). Doc. No. 42. The Receiver alleged that Kirkland purchased the motorcycle using
funds owned by the Defendants or Relief Defendants and not independently owned funds. Id. at 4.
Following a hearing held on March 29, 2006, the Court expanded the receivership to include the
motorcycle and granted the Receiver authority to sell the motorcycle. Doc. 78 at 4.
On November 9, 2006, the SEC moved for summary judgment against Kirkland. Doc. No.
188. On September 25, 2007, the Court granted the SEC’s motion. Doc. No. 339. The Court
determined that Kirkland was “selling unregistered securities through his companies and because he
committed securities fraud while offering and selling them, summary judgment must be entered
against Kirkland and in favor of the SEC.” Id. at 36. In a footnote, the Court acknowledged the
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abundant evidence that Kirkland used his companies’ funds to pay for his personal expenses, including
his mortgage. Id. at 9 n.5.
Patrick Kirkland had not responded to the motion as of the writing of this Report and
Recommendation, and the time for doing so has passed.
II.

ANALYSIS.
The sale of personalty is governed by 28 U.S.C. § 2004, which states, “Any personalty sold

under any order or decree of any court of the United States shall be sold in accordance with section
2001 of this title, unless the court orders otherwise.” (emphasis added.) Section 2001(b) requires
among other things that before confirming a private sale, the Court shall obtain three appraisals from
disinterested persons and shall publish the terms of the sale in newspaper(s) of general circulation.
28 U.S.C. § 2001(b). The Receiver requests that the Court deviate from the requirements of § 2001(b)
by substituting a Kelly Blue Book trade-in value estimate in lieu of the three appraisals and that the
Court waive the publication requirement.
There is no controlling law regarding deviation from the requirements of § 2001(b). One of
the few courts to address the issue ruled that the statutory scheme expresses a “preferential course to
be followed in connection with a court authorized sale of property and that the district court should
not order otherwise except under extraordinary circumstances.” Tanzer v. Huffines, 412 F.2d 221, 222
(3d Cir. 1969). How the court proceeds is still reviewed pursuant to an abuse of discretion standard.
Id.
The Receiver states that she contacted six local Harley Davidson retailers and motorcycle
retailers in an effort to identify interested purchasers, she received six offers to purchase the
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motorcycle, and that she has selected the highest offer to present to the Court. It appears that there
has been no public advertisement of the motorcycle.
The Receiver urges the Court to accept the purchase offer of $18,000.00 based on the Kelly
Blue Book trade-in value of $16,250.00. I note that the Kelly Blue Book estimate to buy the same
make and model as Kirkland’s motorcycle from a dealer is $21,540.00.1 The difference between the
purchase offer and the dealer sales price would be quickly offset by the costs of obtaining three
appraisals of the motorcycle and the costs of publication. In these circumstances, and in the absence
of objection, I recommend that the Court approve the sale under the discretion granted to it by § 2004.
Alternatively, if the Court wishes to further test the market without incurring the cost of private
appraisals, it could order the Receiver to place a classified advertisement for the sale of the motorcycle
in either a newspaper of general circulation or other publication specifically devoted to motorcycles,
if one exists.
III.

RECOMMENDATION.
For the reasons stated above, I recommend that, pursuant to 28 U.S.C. § 2004, the Court waive

the requirements of § 2001(b) with respect to the sale of the motorcycle. I further recommend that the
Court do the following: (1) schedule a hearing to confirm the sale of the motorcycle; and (2) direct
the Receiver to provide notice of this hearing to the proposed buyer, all other persons who previously
made an offer, and any other interested parties in advance of the confirmation hearing.

1

See http://www.kbb.com/kbb/OtherVehicles/PricingReport.aspx?VehicleId=68911
&VehicleClass=Motorcycle&PriceType=Retail&ManufacturerId=183&YearId=2005 (last checked
on 8/14/2008).
-4-
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Alternatively, the Court may also order the Receiver to advertise the motorcycle for sale for
a limited time and require the Receiver to file a certification at least one business day before the
hearing that of the results obtained from the advertisement..
Provided that the Court is satisfied that the sale is appropriate following the hearing, I further
recommend that the Court GRANT the Receiver’s Motion to Approve Terms of Sale of 2005 Harley
Davidson Motorcycle.
Failure to file written objections to the proposed findings and recommendations contained in
this report within ten (10) days from the date of its filing shall bar an aggrieved party from attacking
the factual findings on appeal.
Recommended in Orlando, Florida on August 20, 2008.

Karla R. Spaulding
KARLA R. SPAULDING
UNITED STATES MAGISTRATE JUDGE
Copies furnished to:
Presiding District Judge
Counsel of Record
Unrepresented Party
Courtroom Deputy
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS
DALLAS DIVISION
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.
STANFORD INTERNATIONAL BANK, LTD.,
et al.,

§
§
§
§
§
§
§
§
§

Case No.: 3-09-CV-0298-N

Defendants.
______________________________________________________________________
ORDER APPROVING PROCEDURES
FOR SALES OF REAL PROPERTY BY THE RECEIVER; AUTHORIZING THE
RECEIVER TO ACCEPT CB RICHARD ELLIS’S FEE PROPOSAL; AND
AUTHORIZING THE RECEIVER TO CONDUCT SALES OF REAL PROPERTY
BY PUBLIC AUCTION PURSUANT TO THE REAL PROPERTY SALES
PROCEDURES
______________________________________________________________________
This Order addresses the Receiver’s motion to approve procedures for the sale of
real property [389]. The Receiver asks the Court to (1) approve his proposed realproperty sale procedure; (2) accept CB Richard Ellis’s (“CBRE”) fee proposal; and (3)
authorize him to sell real property owned by corporate defendants without further Court
order. The Court grants the Receiver’s motion and approves the procedure outlines
below. However, the Court adds that, should the Receiver attempt to sell property owned
by the Stanford Development Corporation, he must provide to the Stanford Condominium
Owner’s Association notice and an opportunity to object.
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IT IS THEREFORE ORDERED THAT the Motion is GRANTED in all respects
to permit the sale of assets of the corporate defendants.
IT IS FURTHER ORDERED THAT the Real Property Sales Procedures,
including the form of Notice, are hereby APPROVED:
Stalking Horse Contract. The Receiver shall negotiate a purchase

1.

and sale agreement with a proposed buyer out of the proposals he has received (a
“Stalking Horse”), subject to higher and better offers. If the Receiver deems it necessary,
the agreement may provide for the payment of a break-up fee to the Stalking Horse, not to
exceed 3% of the purchase price set forth in the agreement with the Stalking Horse, in the
event the property under contract to the Stalking Horse is sold to a third party and such
sale is consummated.
2.
notice

of

Posting of Notice of Public Auction. The Receiver shall post a
the

proposed

sale

on

the

Receivership

website

at

http://www.stanfordfinancialreceivership.com and in at least one local newspaper where
the property is located for at least four weeks prior to the sale. A form of notice of the
proposed sale (the “Notice”) is attached hereto as Exhibit A. The Receiver shall also
contact all of the persons or entities that CBRE has identified as potentially interested in
acquiring the Real Property.
3.

Competing Offers.

Any entity (each, a “Potential Bidder”) that

wishes to participate in the bidding process for the sale of any of the Real Property must

ORDER – PAGE 2
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make a competing offer (a “Competing Offer”) on the terms and conditions substantially
the same in all respects to the terms and conditions set forth in the purchase and sale
agreement with the Stalking Horse and in accordance with the procedures set forth herein.
A Competing Offer must be submitted to the Receiver in the form of (a) a purchase and
sale agreement showing the modifications from the purchase and sale agreement with the
Stalking Horse; (b) a clean, executed copy of the purchase and sale agreement; and (c)
any other bid package requirements contained herein. The Competing Offer must contain
conditions to closing no less favorable than the conditions contained in the purchase and
sale agreement with the Stalking Horse.
4.

Submission of Competing Offers.

Competing Offers should be

submitted to the Receiver at least five business days prior to the date of the public auction
(the “Bid Deadline”) via the following facsimile numbers and/or electronic mail
addresses:

(a)

Robert

P.

Wright

at

fax:

713.229.7737

or

email:

bob.wright@bakerbotts.com; and (b) Charles Gordon at fax: 713.881.0997 or email:
charles.gordon@cbre.com. Any Potential Bidder that does not submit a Competing Offer
by the Bid Deadline may, in the Receiver’s sole discretion, be prohibited from
participating in the public auction.
5.

Accredited Bidders.

Each Potential Bidder satisfying the

requirements set forth in this paragraph shall be an Accredited Bidder. Prior to receipt by
a Potential Bidder of any information regarding any of the Real Property to be sold, each
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Potential Bidder must: (a) execute a confidentiality agreement; and (b) deliver financial
information acceptable to the Receiver in his sole discretion demonstrating such Potential
Bidder’s ability to timely close a proposed transaction and such other information as is
requested by the Receiver.
6.

Qualifying Bids. The Receiver shall determine when a Competing

Offer submitted by an Accredited Bidder constitutes a “Qualifying Bid,” and in making
that determination may consider the extent to which the Competing Offer complies with
the following (the Receiver having the right to waive compliance as to any thereof in his
sole discretion):
(a)

such Competing Offer is received by the Receiver no later

than the Bid Deadline;
(b)

such Competing Offer is in writing and sets forth the material

terms and conditions for such Competing Offer;
(c)

such Competing Offer is on terms and conditions substantially

similar to or better than those contained in the purchase and sale agreement with the
Stalking Horse;
(d)

the cash to be paid pursuant to such Competing Offer exceeds

the sum of (i) the purchase price to be paid by the Stalking Horse and (ii) the break-up fee
to be paid to the Stalking Horse, by the lesser of 10% of such sum or $150,000;
(e)
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due diligence contingencies of any kind or any other conditions precedent to the
Accredited Bidder’s obligation to purchase the Real Property;
(f)

such Competing Offer remains open and irrevocable and

unchangeable (except to increase the purchase price at the public auction) until it is either
(i) accepted as the highest and best bid at the public auction and, if so selected, through
the closing of the sale of the Real Property or (ii) rejected at the close of the public
auction upon such Competing Offer not having been selected as the highest and best bid;
(g)

such Competing Offer is accompanied, on or before the Bid

Deadline, by a Good Faith Deposit (as defined below) equal to five percent of the
bidder’s Competing Offer;
(h)

such Competing Offer is not subject to the approval of the

Accredited Bidder’s board of directors or any other approval body of such Accredited
Bidder; and
(i)

such Competing Offer contains evidence that the Accredited

Bidder submitting it has cash on hand and/or has received debt and/or equity funding
commitments sufficient, in aggregate, to finance the purchase contemplated thereby,
including, without limitation, either an unconditional lending commitment from a
recognized banking institution in the amount of such Competing Offer or the posting of
an unconditional, irrevocable letter of credit from a recognized banking institution issued
in favor of the Receiver in the amount of such Competing Offer.
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7.

Qualified Bidders. Each of (a) any Accredited Bidder that submits a

Qualifying Bid to the Receiver in accordance with the terms of the Real Property Sales
Procedures and (b) the Stalking Horse shall be a “Qualified Bidder.”
8.

Good Faith Deposit. The cash deposit submitted by each Qualified

Bidder in conjunction with its Qualifying Bid (each, a “Good Faith Deposit”), pursuant to
these Real Property Sales Procedures, shall be held in trust by the Receiver and shall not
be interest-bearing. The Good Faith Deposit of the Successful Bidder (as defined below)
shall be applied against the purchase price of the Real Property. The Good Faith Deposits
of Qualified Bidders (other than the Successful Bidder) shall be returned within five
Business Days after the conclusion of the public auction. If the Successful Bidder fails to
consummate the sale because of a breach or failure to perform on the Successful Bidder’s
part, the Good Faith Deposit of such Successful Bidder shall be forfeited to the Receiver
as liquidated damages. Such forfeiture shall not be the Receiver’s sole remedy against
such Successful Bidder for breach and failure to consummate the sale, however, and in
the alternative the Receiver shall have all other rights and remedies, at law or in equity,
against such Successful Bidder, including the remedy of specific performance.
9.

The Public Auction. The Receiver will conduct a public auction at a

date and time, and in a location, to be determined by the Receiver in his sole discretion.
The Receiver may, but is not required to, take into consideration the convenience of the
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parties that have expressed an interest in purchasing the particular parcel or parcels of
Real Property, the location of the Real Property, and other factors.
10.

Conduct of Auction. During the public auction, bidding shall begin

initially with the highest Qualifying Bid, and subsequently continue in minimum
increments that shall be specified by the Receiver prior to the commencement of bidding.
The public auction will continue until no other Qualified Bidder wishes to increase its
Qualifying Bid to more than the minimum increment greater than the previous Qualifying
Bid.
11.

Evaluation of Bids at Auction. The Qualified Bidder that submits

the highest and best bid, as determined by the Receiver, in his sole discretion, shall be
deemed the “Successful Bidder.”

The highest and best bid may be determined by

considering, among other things:
(a)

the number, type and nature of any changes to the purchase

and sale agreement of the Stalking Horse (or, if the sale is pursuant to paragraph 15, a
form of purchase and sale agreement satisfactory to the Receiver) requested by each
Qualified Bidder;
(b)

the purchase price;

(c)

the likelihood that a Qualified Bidder can, and will, close the

proposed transaction;
(d)
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the Stalking Horse’s rights to the breakup fee (as described in paragraph 13 below); and
(e)

such other factors as the Receiver may deem relevant in his

sole discretion.
Immediately following the close of the public auction, the Successful Bidder, if it
has not already done so, shall complete and sign all agreement(s), contract(s),
instrument(s) or other document(s) evidencing and containing the terms and conditions
upon which the highest and best bid was made.
12.

Amendment of Real Property Sales Procedures. The Receiver may:

(a) impose at or before the public auction such other and additional terms and conditions
as he deems appropriate, and (b) adjourn the public auction to a later date and time.
13.

Closing the Sale and Payment of Breakup Fee. As a condition to the

closing of the sale with the successful bidder, the Receiver shall seek, and the Court shall
have entered, a final order approving the sale, which final order shall include a finding
that the sale price is in an amount adequate to pay all lien claims. If an entity other than
the Stalking Horse is the Successful Bidder, immediately upon the Receiver’s
consummation of a sale to the Successful Bidder, the Receiver shall be obligated to use
the first proceeds from such sale to pay to the Stalking Horse the amount, if any, set forth
in the purchase and sale agreement with the Stalking Horse as the breakup fee to cover,
inter alia, all of the Stalking Horse’s costs and out-of-pocket expenses (including
attorney’s fees) in connection with its due diligence and the preparation and negotiation

ORDER – PAGE 8

Case 9:14-cv-80468-DMM
Case 3:09-cv-00298-N
Document
Document
151-6 979
EnteredFiled
on FLSD
01/26/2010
Docket 11/24/2014
Page 9 of 12Page 10 of
13

of the purchase and sale agreement. Except as provided in this paragraph with respect to
the Stalking Horse, no other Qualified Bidder, Accredited Bidder, Potential Bidder or
other party-in-interest shall be entitled to any breakup fee, expense reimbursement of its
costs, expenses or professional fees incurred in connection with the sale and competitive
bidding process for any Real Property, including formulation and submission of any bid
or any due diligence efforts, or breakup, termination or similar fee or payment.
14.

Bulk Sales or Individual Sales. The Receiver, in his sole discretion,

may sell the Real Property in individual parcels or may combine several parcels into one
or more bulk sales.
15.

Real Property with De Minimis Value. If the Receiver determines

that a certain parcel of the Real Property is worth $100,000 or less, the Receiver may
(without a Stalking Horse) post the Notice and notify potential bidders as described in
paragraph 2 above as to such parcel, conduct the public auction as described in paragraph
9 above, and then complete and sign all agreement(s), contract(s), instrument(s) or other
document(s) evidencing and containing the terms and conditions upon which such parcel
of the Real Property shall be sold to the bidder submitting the highest and best bid as
determined by the Receiver.
16.

Private Sales. If the best interests of the Receivership Estate will be

conserved thereby, the Receiver may seek Court approval to sell certain parcels of the
Real Property by private sale, pursuant to 28 U.S.C. § 2001(b).
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17.

Sales Free and Clear. With the exception of mortgage or deed-of-

trust liens, and liens (such as ad valorem tax liens) otherwise protected by statute, the
Receiver’s sale of Real Property shall be free and clear of each lien, claim and
encumbrance (with such lien, claim and encumbrance, if any, to attach to the proceeds of
such sale that exceed the amounts necessary to pay amounts owed to the Lender and
holders of any liens protected by statute) where (I) the creditor holding such lien, claim
and encumbrance has been given at least 30 days’ notice of the proposed sale by delivery
of such notice via certified mail return receipt requested to the last known address of such
creditor and an opportunity to file objections with the Court, and by the date of
confirmation of the sale there are no such objections filed or the Court overrules such
objections, and (ii) the anticipated proceeds of the sale are sufficient to pay off the claims
of such creditor.
18.

Report of Sales Results. The Receiver shall file a report regarding

the sale of any real property subject to this Order within two weeks after the closing date
of the sale.
IT IS FURTHER ORDERED THAT, subject to the provisions of paragraph 13
above and the Court’s stipulation regarding property owned by the Stanford Development
Corporation, the Receiver may, in his sole discretion and without further authorization
from the Court, adopt and follow the Real Property Sales Procedures in regards to all
sales of Real Property of the corporate defendants, and sell the Real Property of the
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corporate defendants located under U.S. jurisdiction in accordance with the terms of this
Order without need for further Court order.

IT IS FURTHER ORDERED THAT the Receiver may pay CBRE’s fees in
connection with the marketing and sales of the Real Property of the corporate defendants
pursuant to the fee structure set forth in CBRE’s Fee Proposal without need for further
Court order.

Signed January 25, 2010.

_________________________________
David C. Godbey
United States District Judge
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Exhibit A
NOTICE OF PUBLIC AUCTION OF REAL PROPERTY
IN [__________ COUNTY, STATE]
RALPH S. JANVEY, in his capacity as the Court-appointed receiver for Stanford
International Bank, Ltd.. et al., in Case No. 3:09-CV-0298-N, pending in the United
States District Court for the Northern District of Texas, Dallas Division, hereby posts,
pursuant to 28 U.S.C. § 2002, this notice of his intention to sell to the highest qualified
bidder(s) the following properties:
1.

[description of property], with a starting minimum bid of $__________.

2.

[description of property], with a starting minimum bid of $__________.

[The Receiver has entered into a stalking horse contract with _________. That
contract provides for a break-up fee and specifies the starting minimum bid that will
be required.] Any competing offers must be made pursuant to the terms and conditions
set forth in the Real Property Sales Procedures approved by the Court on ___________
__, 2010 and should be received in good form no later than five business days prior to the
date scheduled for the public auction.
The properties will be sold at public auction to be held on _________day, ___________
__, 2010 at __:__ _.m. at [location]. Sales will be for cash or cash equivalents. The Real
Property Sales Procedures require bidders to post a deposit in cash or certified funds of no
less than five percent of the bidder’s proposed purchase price bid. Sales will be “AS IS”
with no representations or warranties of any type, and will close no later than 30 days
after the date of entry of a final order of the Court approving the sales.
The Receiver reserves the right to postpone or adjourn the auction, to accept any bid or to
reject any and all bids that he deems not to be in the best interests of the Receivership
Estate, or to withdraw any of the properties at any time prior to the announcement of the
completion of the auction. The Receiver’s acceptance of any bid is expressly conditioned
on the successful bidder executing a purchase and sale agreement in form and content
satisfactory to the Receiver and complying with the Real Property Sales Procedures.
For additional information, including legal descriptions for the properties, a copy of the
Real Property Sales Procedures, or to make a competing offer on any of the properties,
please contact ___________ at [mailing address], [email address] or [telephone
number].
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ORDERED in the Southern District of Florida on January 19, 2010.

John K. Olson, Judge
United States Bankruptcy Court

_____________________________________________________________________________

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov
In re:

Chapter 11

PROTECTIVE PRODUCTS OF
AMERICA, INC. et al.,1

Case No. 10-10711-BKC-JKO

Debtors.
__________________________________________/

Jointly Administered

ORDER (A) APPROVING COMPETITIVE BIDDING AND
SALE PROCEDURES; (B) APPROVING FORM AND MANNER OF NOTICES;
(C) APPROVING FORM OF ASSET PURCHASE AGREEMENT, INCLUDING
BREAK-UP FEE AND EXPENSE REIMBURSEMENT; (D) SCHEDULING DATES TO
CONDUCT AUCTION AND HEARING TO CONSIDER FINAL APPROVAL OF SALE,
INCLUDING TREATMENT OF EXECUTORY CONTRACTS AND UNEXPIRED
LEASES; (E)APPROVING SALE OF SUBSTANTIALLY ALL THE DEBTORS’
ASSETS FREE AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES
AND INTERESTS; AND (F) GRANTING RELATED RELIEF

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are
as follows: Protective Products of America, Inc. (9709); CPC Holding Corporation of America (8086);
Ceramic Protection Corporation of America (7305); Protective Products International Corp. (7373); and
Protective Products of North Carolina, LLC (0927). The mailing address of each of the Debtors is
1649 Northwest 136th Avenue, Sunrise, Florida 33323.
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THIS CAUSE came before the Court on January 14, 2010 at 3:00 p.m. in Fort
Lauderdale, Florida upon the Emergency Motion For Entry of Order (A) Approving Competitive
Bidding and Sale Procedures; (B) Approving Form and Manner of Notices; (C) Approving Form
of Asset Purchase Agreement, Including Break-up Fee and Expense Reimbursement; (D)
Scheduling Dates To Conduct Auction and Hearing to Consider Final Approval of Sale,
Including Treatment of Executory Contracts and Unexpired Leases; (E) Approving Sale of
Substantially All The Debtors’ Assets Free and Clear of All Liens, Claims, Encumbrances and
Interests; and (E) Granting Related Relief (the “Bid Procedures Motion”)1 [D.E. 19] filed by
PROTECTIVE PRODUCTS OF AMERICA, INC., (“PPA”) and each of the other abovecaptioned debtors and debtors in possession (collectively, the “Debtors” or the “Companies”).
Having reviewed the Bid Procedures Motion, and the record in these cases, having considered
the statements of counsel for the Debtors and the Proposed Purchaser (defined below) the Court
finds that establishing procedures for a sale of the Acquired Assets (defined below), in
accordance with the provisions contained in this Order, is in the best interests of the Debtors’
estates. Accordingly,

1

Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to them in the
Motion, the bidding procedures attached hereto as Exhibit 1 (the “Bidding Procedures”) or that certain
Asset Purchase Agreement dated as of January 13, 2010 among Protective Products Enterprises, Inc., as
purchaser (the “Proposed Purchaser”), and Protective Products of America, Inc. and the other sellers named
therein, as sellers thereto (the “Asset Purchase Agreement”), as applicable.
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IT IS HEREBY FOUND AND DETERMINED THAT:
A.

The findings and conclusions set forth herein constitute the Court’s findings of

fact and conclusions of law pursuant to Rule 7052 of the Federal Rules of Bankruptcy Procedure
(the “Bankruptcy Rules”), made applicable to this proceeding pursuant to Bankruptcy Rule 9014.
B.

The Court has jurisdiction over the Motion and the transaction contemplated by

the Asset Purchase Agreement pursuant to 28 U.S.C. §§ 157 and 1334, and this matter is a core
proceeding pursuant to 28 U.S.C. § 157(b)(2)(A), (M) and (O). Venue in this district is proper
under 28 U.S.C. §§ 1408 and 1409.
C.

The statutory bases for the relief requested in the Motion are (i) sections 105, 363,

364 and 365 of the Bankruptcy Code, 11 U.S.C. §§ 101–1532 (the “Bankruptcy Code”);
(ii) Bankruptcy Rules 2002(a)(2), 6004, 6006 and 9014; and (iii) Rule 6004-1 of the Local Rules
of the United States Bankruptcy Court for the Southern District of Florida (the “Local Rules”).
D.

Good and sufficient notice of the Motion and the relief sought therein has been

given under the circumstances, and no other or further notice is required except as set forth
herein with respect to the Sale Hearing.
E.

The Debtors’ proposed notice of the Bidding Procedures is appropriate and

reasonably calculated to provide all interested parties with timely and proper notice of the
Auction, the sale of substantially all of the Debtors’ assets (the “Acquired Assets”), and the
Bidding Procedures to be employed in connection therewith.
F.

The Debtors have articulated good and sufficient reasons for the Court to:

(i) approve the Bidding Procedures; (ii) set the Sale Hearing and approve the manner of notice of
the Motion and the Sale Hearing; (iii) approve the procedures for the assumption and assignment
of certain executory contracts and unexpired leases (collectively, the “Assumed Executory
2
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Contracts”), including notice of proposed cure amounts; and (iv) grant certain bid protections as
provided in the Asset Purchase Agreement and in the Bidding Procedures Order.
G.

The entry of this Bidding Procedures Order is in the best interests of the Debtors,

their estates, their creditors and other parties in interest.
H.

The Bidding Procedures are reasonably designed to maximize the value to be

achieved for the Acquired Assets.
I.

The Breakup Fee and the Expense Reimbursement (collectively, the

“Bid Protections”) shall be paid in accordance with the Asset Purchase Agreement, and (i) if
triggered, shall be deemed an actual and necessary cost and expense of preserving the Debtors’
estates, within the meaning of sections 364(c)(1) and 503(b)(1) of the Bankruptcy Code, payable
solely as provided in sections 8.2(d)(iii)(B) and (C) of the Asset Purchase Agreement, (ii) are of
substantial benefit to the Debtors’ estates, (iii) are reasonable and appropriate, including in light
of the size and nature of the sale and the efforts that have been or will be expended by the
Proposed Purchaser notwithstanding that the proposed sale is subject to higher and better offers
for the Acquired Assets, (iv) were negotiated by the parties at arm’s-length and in good faith, and
(v) are necessary to ensure that the Proposed Purchaser will continue to pursue its proposed
acquisition of the Acquired Assets contemplated by the Asset Purchase Agreement.
IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT:
1.

The Motion is GRANTED.

2.

All objections to the Motion or the relief provided herein that have not been

withdrawn, waived or settled, and all reservations of rights included therein, hereby are overruled
and denied on the merits.

3
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3.

The Bidding Procedures, attached hereto as Exhibit 1, are hereby approved in

their entirety. The Debtors are authorized to take any and all actions necessary to implement the
Bidding Procedures.
4.

The Debtors may sell the Acquired Assets and enter into the transactions

contemplated by the Asset Purchase Agreement by conducting an Auction in accordance with
the Bidding Procedures.
5.

The Auction shall take place on February 18, 2010 at 10:00 a.m. (prevailing

Eastern Time) at the offices of Berger Singerman, P.A., 350 East Las Olas Blvd., Suite 1000,
Fort Lauderdale, 33301, or such other place and time as the Debtors shall notify all Qualified
Bidders, including the Proposed Purchaser, any official committee of unsecured creditors
appointed in these chapter 11 cases (the “Committee”), counsel for the Proposed Purchaser and
other invitees. The Auction shall be conducted in accordance with the Bidding Procedures.
6.

The Sale Hearing shall be held before the Court on February 19, 2010 at 9:30 a.m.

(prevailing Eastern Time), or at such earlier date as counsel and interested parties may be heard.
7.

Objections, if any, to the sale of the Acquired Assets and the transaction

contemplated by the Asset Purchase Agreement, or the relief requested in the Motion must:
(a) be in writing; (b) comply with the Bankruptcy Rules and the Local Rules; (c) be filed with the
clerk of the Bankruptcy Court for the Southern District of Florida, Fort Lauderdale Division, 299
East Broward Boulevard, Room 112, Fort Lauderdale, Florida 33301 (or filed electronically via
CM/ECF), on or before 4:00 p.m. (prevailing Eastern Time) on February 15, 2010 (the
“Sale Objection Deadline”); and (d) be served upon (i) counsel to the Debtors, Berger
Singerman, P.A., 200 South Biscayne Boulevard, Suite 1000, Miami, Florida 33131, Attn: Jordi
Guso, Esq.; (ii) counsel to the Committee; (iii) counsel to the Proposed Purchaser, Kirkland &
4
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Ellis LLP, 300 North LaSalle Street, Chicago, Illinois 60654, Attn: Patrick Nash and Paul
Wierbicki, and Greenberg Traurig, P.A., 1221 Brickell Avenue, Miami, Florida 33131, Attn:
Scott Grossman; and (iv) the Office of the United States Trustee, in each case, so as to be
received no later than 4:00 p.m. (prevailing Eastern Time) on the same day.
8.

The notice, substantially in the form attached hereto as Exhibit 2 (the

“Sale Notice”), is hereby approved.
9.

On or before three (3) business days after entry of this Bidding Procedures Order,

the Debtors will cause the Sale Notice to be sent by first-class mail postage prepaid, to the
following: (a) all creditors or their counsel known to the Debtors to assert a lien (including any
security interest), claim, right, interest or encumbrance of record against all or any portion of the
Acquired Assets; (b) the Office of the United States Trustee; (c) the Environmental Protection
Agency; (d) all applicable federal, state and local taxing and regulatory authorities of the Debtors
or recording offices or any other governmental authorities that, as a result of the sale of the
Acquired Assets, may have claims, contingent or otherwise, in connection with the Debtors’
ownership of the Acquired Assets or have any known interest in the relief requested by the
Motion; (e) the state and local environmental agencies in the jurisdictions where the Debtors own
or lease real property; (f) counsel to the Proposed Purchaser; (g) counsel to the prepetition and
postpetition secured lenders; (h) the United States Attorney’s office; (i) all parties in interest who
have requested notice pursuant to Bankruptcy Rule 2002; (j) counsel to the Committee; (k) all
parties to any litigation involving the Debtors; (l) all of the Debtors’ current employees and
former employees, if any, who were terminated immediately prior to the commencement of these
cases, (m) all counterparties to any executory contract or unexpired lease of the Debtors; (n) all

5
K&E 16139699.6

2560075-2

Case 9:14-cv-80468-DMM
Case 10-10711-JKO
Document 151-7
Doc 46
Entered
Filedon
01/19/10
FLSD Docket
Page11/24/2014
7 of 35
Page 8 of 36

other known creditors and interest holders of Debtors; and (o) all potential bidders previously
identified or otherwise known to the Debtors.
10.

In addition to the foregoing, as soon as practicable, but in any event no later than

five (5) business days after the entry of this Bidding Procedures Order, the Debtors shall publish
the Sale Notice (modified for publication, as necessary) in The Wall Street Journal, national
edition.
11.

The notice of potential assumption and assignment of the Scheduled Contracts,

substantially in the form attached hereto as Exhibit 3 (the “Cure Notice”), is hereby approved.
12.

On or before three (3) business days after the entry of this Bidding Procedures

Order, the Debtors shall serve by first class mail or hand delivery the Cure Notice on all
non-Debtor parties to the Scheduled Contracts. The Cure Notice shall identify the Scheduled
Contract and provide the cure amount that the Debtors believe must be paid to cure all
prepetition defaults under the Scheduled Contracts (the “Cure Amounts”).
13.

Unless the non-Debtor party to a Scheduled Contract files an objection (the

“Cure Amount Objection”) to its scheduled Cure Amount, the assumption and assignment to the
Proposed Purchaser of the Scheduled Contracts or the ability of the Proposed Purchaser to
provide adequate assurance of future performance by the Sale Objection Deadline and serves a
copy of the Cure Amount Objection so as to be received no later than the Sale Objection
Deadline on the same day to:

(a) the Debtors, Protective Products of America, Inc.,

1649 Northwest 136th Avenue, Sunrise, Florida, 33323; (b) counsel for the Debtors, Berger
Singerman, P.A., 200 South Biscayne Boulevard, Suite 1000, Miami, Florida 33131, Attn: Jordi
Guso, Esq.; (c) counsel to the Committee; (d) counsel to the Proposed Purchaser, Kirkland &
Ellis LLP, 300 North LaSalle Street, Chicago, Illinois, 60654, Attn: Patrick Nash and Paul
6
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Wierbicki and Greenberg Traurig, P.A., 1221 Brickell Avenue, Miami, Florida 33131, Attn:
Scott Grossman; and (e) the Office of the United States Trustee; such non-Debtor party should
be forever barred and estopped from objecting (i) to the Cure Amount and from asserting that
any additional amounts are due or defaults exist, (ii) that any conditions to assumption and
assignment must be satisfied under such Scheduled Contract before it can be assumed and
assigned to the Proposed Purchaser or that any required consent to assignment has not been
given or (iii) that the Proposed Purchaser has not provided adequate assurance of future
performance.
14.

If the Proposed Purchaser is not the Successful Bidder, the non-Debtor parties to

the Scheduled Contracts shall have until the Sale Hearing (the “Adequate Assurance Objection
Deadline”) to object to the assumption and assignment of such Scheduled Contract solely on the
issue of whether the Successful Bidder can provide adequate assurance of future performance as
required by section 365 of the Bankruptcy Code (an “Adequate Assurance Objection”);
provided, however, that if the Proposed Purchaser is the Successful Bidder, all Adequate
Assurance Objections must be filed by the Sale Objection Deadline; provided, further, however,
that all objections to the assumption and assignment of Scheduled Contracts that do not relate to
the issue of whether the Successful Bidder can provide adequate assurance of future performance
must be filed by the Sale Objection Deadline.
15.

In the event of a dispute regarding: (a) any Cure Amount with respect to any

Scheduled Contract; (b) the ability of the Successful Bidder (including the Proposed Purchaser)
to provide adequate assurance of future performance as required by section 365 of the
Bankruptcy Code, if applicable, under such Scheduled Contract; or (c) any other matter
pertaining to assumption, the Cure Amounts shall be paid as soon as reasonably practicable after
7
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the Closing and following the entry of a final order resolving the dispute and approving the
assumption of such Scheduled Contract; provided, however, that the Debtors are authorized to
settle any dispute regarding the amount of any Cure Amount or assignment to the Successful
Bidder (including the Proposed Purchaser) without any further notice to or action, order or
approval of the Court.
16.

Within two (2) business days after the Closing Date, the Debtors will file a

complete list of the Scheduled Contracts that were assumed and assigned as Assumed Executory
Contracts, as of the Closing Date, to the Proposed Purchaser or to the Successful Bidder, to the
extent that the Successful Bidder is not the Proposed Purchaser. In addition, the Debtors will file
a complete list of Designated Contracts.
17.

The procedures with respect to the assignment and assumption or rejection of

Designated Contracts are approved in all respects.
18.

The notice of assumption and assignment of the Scheduled Contracts,

substantially in the form attached hereto as Exhibit 4 (the “Assumption Notice”), is hereby
approved.
19.

To the extent that the Proposed Purchaser requests assumption and assignment of

any Designated Contract after the Closing Date, the Debtors shall serve the non-Debtor
counterparty to such Designated Contract with the Assumption Notice. As soon as practicable
after a period of ninety (90) days following the closing date during which the Proposed
Purchaser shall not seek to reject the Designated Contracts (the “Contract Retention Period”), the
Debtors shall file a final and complete list of all Assumed Executory Contracts.

8
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20.

The Sale Hearing may be continued, from time to time, without further notice to

creditors or other parties in interest other than by announcement of said continuance before the
Court on the date scheduled for such hearing or in the hearing agenda for such hearing.
21.

The Asset Purchase Agreement, as modified on the record with respect to the

consents to be obtained from any Government Authority as a condition to Closing, is approved n
all respects. Section 9.2 of the Asset Purchase Agreement is hereby approved and binding upon
the Debtors and their estates. In connection therewith, the Debtors’ obligation to pay the Bid
Protections, as provided by the Asset Purchase Agreement, shall survive termination of the Asset
Purchase Agreement and, until paid in accordance with the Asset Purchase Agreement, shall
constitute a superpriority administrative expense claim in favor of the Proposed Purchaser having
superpriority under section 364(c) of the Bankruptcy Code over any and all administrative
expenses of the kind specified in sections 503(b) and 507(c) of the Bankruptcy Code, and which
shall be senior to any and all claims of any creditors of or holders of equity interests in Sellers,
including prepetition and postpetition amounts owing to Sellers' prepetition and postpetition
senior secured lenders, and which, in accordance with the bidding procedures, shall be a “carve
out” from the collateral securing the obligations owed to the Debtors’ prepetition and
postpetition senior secured lenders, and which shall be payable solely as provided in sections
8.2(d)(iii)(A) and (B) of the Asset Purchase Agreement.

To the extent that the Proposed

Purchaser is not the Successful Bidder, the Successful Bidder is authorized and directed to pay
the Bid Protections directly to the Proposed Purchaser by wire transfer of immediately available
good funds to an account specified by the Proposed Purchaser at the Closing of any Competing
Transaction with the Successful Bidder. To the extent for any reason the Successful Bidder fails
to pay the Bid Protections directly to the Proposed Purchaser, the Debtors are authorized and
9
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directed to pay the Bid Protections to the Proposed Purchaser in accordance with the terms of the
Asset Purchase Agreement without further order of the Court.
22.

For the reasons announced on the record, which are incorporated herein, the Bid

Protections are approved based on the unique facts and circumstances of these cases, and the
complexity of the contemplated transactions.
23.

Except for the Proposed Purchaser, no other party submitting an offer or Bid for

the Acquired Assets or a Qualifying Bid shall be entitled to any expense reimbursement,
breakup, termination or similar fee or payment.
24.

Except as otherwise provided in the Asset Purchase Agreement or this Bidding

Procedures Order, the Debtors further reserve the right as they may reasonably determine to be in
the best interests of their estates, in consultation with the Committee, to: (a) determine which
bidders are Qualified Bidders; (b) determine which Bids are Qualified Bids; (c) determine which
Qualified Bid is the highest and best proposal and which is the next highest and best proposal;
(d) reject any Bid that is (i) inadequate or insufficient, (ii) not in conformity with the
requirements of the Bidding Procedures or the requirements of the Bankruptcy Code or
(iii) contrary to the best interests of the Debtors and their estates; (e) remove some or all of the
Acquired Assets from the Auction; (f) waive terms and conditions set forth herein with respect to
all potential bidders; (g) impose additional terms and conditions with respect to all potential
bidders; (h) extend the deadlines set forth herein; (i) continue or cancel the Auction and/or Sale
Hearing in open court without further notice; and (j) modify the Bidding Procedures as they may
determine to be in the best interests of their estates or to withdraw the Motion at any time with or
without prejudice.

10
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25.

The Proposed Purchaser shall have standing to contest the Debtors’ selection of

the Highest and Best Bid.
26.

To the extent that any chapter 11 plan confirmed in these cases or any order

confirming any such plan or any other order in these cases (including any order entered after any
conversion of these cases to cases under chapter 7 of the Bankruptcy Code) alters, conflicts with
or derogates from the provisions of this Bidding Procedures Order, the provisions of this Bidding
Procedures Order shall control. The Debtors’ obligations under this Bidding Procedures Order,
the provision of this Bidding Procedures Order and the portions of the Asset Purchase
Agreement pertaining to the Bidding Procedures shall survive confirmation of any plan of
reorganization or discharge of claims thereunder and shall be binding upon the Debtors, and the
reorganized or reconstituted debtors, as the case may, after the effective date of a confirmed plan
or plans in the Debtors’ cases (including any order entered after any conversion of these cases to
cases under chapter 7 of the Bankruptcy Code).
27.

The stays provided for in Bankruptcy Rules 6004(h) and 6006(d) are hereby

waived and this Bidding Procedures Order shall be effective immediately upon its entry.
28.

All time periods set forth in this Bidding Procedures Order shall be calculated in

accordance with Bankruptcy Rule 9006(a).
29.

The Debtors are authorized to take all actions necessary to effectuate the relief

granted pursuant to this Bidding Procedures Order in accordance with the Motion.
30.

The Court shall retain jurisdiction over any matters related to or arising from the

implementation of this Bidding Procedures Order.
###

11
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Submitted by:
Jordi Guso, Esq.
Berger Singerman, P.A.
200 South Biscayne Boulevard, Suite 1000
Miami, FL 33131
Tel.: (305) 755-9500
Fax: (305) 714-4340
Email: jguso@bergersingerman.com
Copy furnished to:
Jordi Guso, Esq.
(Attorney Guso is directed, pursuant to Local Rule 5005-1, to serve conformed copies of this Order upon all parties
in interest, and to file a Certificate of Service with the Court confirming such service.)
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EXHIBIT 1 to the Bidding Procedures Order
(Bidding Procedures)
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BIDDING PROCEDURES

1

By the Bidding Procedures Motion dated January 13, 2010, Protective Products of
2
America, Inc., and its affiliated debtors and debtors in possession (collectively, the “Debtors”),
sought approval of, among other things, the procedures through which they will determine the
highest or otherwise best price for the sale of substantially all of their assets (the “Acquired
Assets”) described in the Asset Purchase Agreement by and among Protective Products
Enterprises, Inc., as purchaser (the “Proposed Purchaser”), and Protective Products of America,
Inc. and other sellers named therein, as sellers thereto, dated as of January 13, 2010 (the “Asset
Purchase Agreement”), a copy of which is attached to the proposed Sale Order as Exhibit 1,
attached as Exhibit B to the Bidding Procedures Motion.
On January [__], 2010, the United States Bankruptcy Court for the Southern District of
Florida (the “Bankruptcy Court”) entered an order (the “Bidding Procedures Order”), which,
among other things, authorized the Debtors to determine the highest or otherwise best price for
the Acquired Assets through the process and procedures set forth below (the
“Bidding Procedures”).
Marketing Process
Contact Parties
The Debtors, in consultation with their investment banker Bayshore Partners, LLC
(“Bayshore Partners”) have developed a list of parties who the Debtors believe may potentially
be interested in and who the Debtors reasonably believe would have the financial resources to
consummate a competing transaction to that of the Proposed Purchaser (a
“Competing Transaction”), which list includes both potential strategic investors and potential
financial investors (each, individually, a “Contact Party”, and collectively, the
“Contact Parties”). The Debtors and Bayshore Partners are already in the process of contacting
the Contact Parties to explore their interest in pursuing a Competing Transaction. The Contact
Parties may include parties whom the Debtors or their advisors have previously contacted
regarding a transaction, regardless of whether such parties expressed any interest, at such time, in
pursuing a transaction. The Debtors will continue to discuss and may supplement the list of
Contact Parties throughout the marketing process, as appropriate.

1

Capitalized terms used but not defined herein shall have the meanings set forth in the motion to approve these
Bidding Procedures (the “Bidding Procedures Motion”) or the Asset Purchase Agreement, as applicable.

2

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are
as follows: Protective Products of America, Inc. (9709); CPC Holding Corporation of America (8086);
Ceramic Protection Corporation of America (7305); Protective Products International Corp. (7373); and
Protective Products of North Carolina, LLC (0927). The mailing address of each of the Debtors is
1649 Northwest 136th Avenue, Sunrise, Florida 33323.
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The Debtors may distribute to each Contact Party an “Information Package,” comprising:
(a)

A cover letter;

(b)

A copy of these Bidding Procedures; and

(c)

A copy of a confidentiality agreement.

Access to Diligence Materials
To participate in the bidding process and to receive access to due diligence (the
“Diligence Materials”), a party must submit to the Debtors an executed confidentiality agreement
in the form and substance satisfactory to the Debtors and evidence demonstrating the party’s
financial capability with respect to the Competing Transaction as determined by the Debtors.
A party who qualifies for access to Diligence Materials shall be a “Preliminary Interested
Investor.” All due diligence requests must be directed to Bayshore Partners.
For any Preliminary Interested Investor who is a competitor of the Debtors or is affiliated
with any competitor of the Debtors, the Debtors reserve the right to withhold any Diligence
Materials that the Debtors, in their sole discretion, determine are business-sensitive or otherwise
not appropriate for disclosure to such Preliminary Interested Investor.
Auction Qualification Process
To be eligible to participate in the Auction (defined below), each offer, solicitation or
proposal (each, a “Bid”), and each party submitting such a Bid (each, a “Bidder”), must be
determined by the Debtors to satisfy each of the following conditions:
(d)

Good Faith Deposit: Each Bid must be accompanied by a deposit in the amount
of $500,000 to an interest bearing escrow account to be identified and established
by the Debtors (the “Good Faith Deposit”). The deposit made by the Proposed
Purchaser pursuant to the Asset Purchase Agreement is a Good Faith Deposit.

(e)

Same or Better Terms: The Bid must be on terms that, in the Debtors’ business
judgment, are substantially the same or better than the terms of the Asset Purchase
Agreement. A Bid must include executed transaction documents pursuant to
which the Bidder proposes to effectuate the Competing Transaction (the
“Modified Asset Purchase Agreement”). A Bid shall include a copy of the Asset
Purchase Agreement marked to show all changes requested by the Bidder
(including those related to purchase price); provided, however, that the terms of
the Modified Asset Purchase Agreement are substantially similar, the same or
better than the terms of the Asset Purchase Agreement. A Bid must propose a
Competing Transaction involving substantially all of the Debtors’ assets or
operations. A Bid must propose a purchase price equal to or greater than the
aggregate of the sum of (i) $8,000,000 in cash; (ii) the dollar value of the Breakup
Fee in cash, (iii) the dollar value of the Expense Reimbursement in cash, and
2
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(iv) $100,000 in cash. A Bid will not be considered by Sellers as qualified for the
Auction if (i) such Bid contains additional representations and warranties,
covenants, closing conditions, termination rights other than as may be included in
this Agreement (it being agreed and understood that such Bid shall modify this
Agreement as needed to comply in all respects with the Bidding Procedures Order
and will remove provisions that apply only to the Proposed Purchaser as the
stalking horse bidder such as breakup fee and expense reimbursement); (ii) such
Bid is not received by Sellers and Purchaser in writing on or prior to the Bid
Deadline, and (iii) such Bid does not contain evidence that the Person submitting
it has received unconditional debt and/or equity funding commitments (or has
unrestricted and fully available cash) sufficient in the aggregate to finance the
purchase contemplated thereby, including proof of deposit into escrow of no less
than $500,000 in cash. A Bid must obligate the Bidder to pay, to the extent
provided in the Asset Purchase Agreement, all Cure Amounts and any cure
amounts with respect to the Designated Contracts for which an Assumption
Notice is provided. The Competing Transaction Documents shall also identify
any executory contracts and unexpired leases of the Debtors that the Bidder
wishes to have assumed and assigned to it pursuant to the Competing Transaction.
(f)

Corporate Authority: The Bid must include written evidence reasonably
acceptable to the Debtors demonstrating appropriate corporate authorization to
consummate the proposed Competing Transaction; provided, however, that, if the
Bidder is an entity specially formed for the purpose of effectuating the Competing
Transaction, then the Bidder must furnish written evidence reasonably acceptable
to the Debtors of the approval of the Competing Transaction by the equity
holder(s) of such Bidder.

(g)

Proof of Financial Ability to Perform: The Bid must include written evidence that
the Debtors reasonably conclude demonstrates that the Bidder has the necessary
financial ability to close the Competing Transaction and provide adequate
assurance of future performance under all contracts to be assumed and assigned in
such Competing Transaction. Such information must include, inter alia, the
following:

K&E 16139699.6

2560075-2

(i)

contact names and numbers for verification of financing sources;

(ii)

evidence of the Bidder’s internal resources and proof of unconditional
debt or equity funding commitments, from a recognized banking
institution in the amount of the cash portion of such Bid or the posting of
an irrevocable letter of credit from a recognized banking institution issued
in favor of the Debtors in the amount of the cash portion of such Bid, in
each case, as are needed to close the Competing Transaction;

(iii)

the Bidder’s current financial statements (audited if they exist); and

(iv)

any such other form of financial disclosure or credit-quality support
information or enhancement reasonably acceptable to the Debtors
3
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demonstrating and in accordance with the Asset Purchase Agreement that
such Bidder has the ability to close the Competing Transaction; provided,
however, that the Debtors shall determine, in their reasonable discretion,
in consultation with the Debtors’ advisors, whether the written evidence of
such financial wherewithal is reasonably acceptable, and shall not
unreasonably withhold acceptance of a Bidder’s financial qualifications.
(h)

Contingencies: A Bid may not (i) contain representations and warranties,
covenants, termination rights, financing, due diligence contingencies other than as
may be included in the Asset Purchase Agreement (it being agreed and
understood that such Bid shall modify the Asset Purchase Agreement as needed to
comply in all respects with the Bidding Procedures Order (including removing
any termination rights in conflict with the Bidding Procedures Order) and will
remove provisions that apply only to the Proposed Purchaser as the stalking horse
bidder, such as breakup fee and expense reimbursement) and (ii) be conditioned
on obtaining financing or any internal approval, or on the outcome or review of
due diligence, but may be subject to the accuracy in all material respects of
specified representations and warranties at the Closing.

(i)

Irrevocable: A Bid must be irrevocable through the Auction, provided, however,
that if such Bid is accepted as the Successful Bid or the Backup Bid (each as
defined herein), such Bid shall continue to remain irrevocable, subject to the
terms and conditions of the Bidding Procedures.

(j)

Bid Deadline:
Regardless of when a party qualifies as a
Preliminarily Interested Investor, the following parties must receive a Bid in
writing, on or before February 15, 2010 at 4:00 p.m. (prevailing Eastern Time) or
such earlier date as may be agreed to by the Debtors (the “Bid Deadline”): (i) the
Debtors, Protective Products of America, Inc., 1649 Northwest 136th Avenue,
Sunrise, Florida, 33323; (ii) counsel for the Debtors, Berger Singerman, P.A., 200
South Biscayne Boulevard, Suite 1000, Miami, Florida 33131, Attn: Jordi Guso,
Esq.; (iii) counsel to the official committee of unsecured creditors appointed in
these chapter 11 cases (the “Committee”); (iv) counsel to the Proposed Purchaser,
Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago, Illinois, 60654, Attn:
Patrick Nash and Paul Wierbicki and Greenberg Traurig, P.A., 1221 Brickell
Avenue, Miami, Florida 33131, Attn: Scott Grossman; and (v) Bayshore Partners,
401 East Las Olas Boulevard, Suite 1160, Fort Lauderdale, Florida 33301, Attn:
Scott J. Saunders and Steve Zuckerman.

A Bid received from a Bidder before the Bid Deadline that meets the above requirements
shall constitute a “Qualified Bid,” and such Bidder shall constitute a “Qualified Bidder.”
Notwithstanding anything herein to the contrary, the Asset Purchase Agreement submitted by the
Proposed Purchaser shall be deemed a Qualified Bid, and the Proposed Purchaser is a Qualified
Bidder. In accordance with the Bidding Procedures, the Proposed Purchaser will receive, from
each Bidder, a copy of any Bids at the time such Bid is submitted to the Debtors. The Debtors
4
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shall inform counsel to the Proposed Purchaser whether the Debtors will consider such Bids to
be Qualified Bids within one (1) calendar day after the Bid Deadline.
Auction
If one or more Qualified Bids (other than the Asset Purchase Agreement submitted by the
Proposed Purchaser) are received by the Bid Deadline, the Debtors will conduct an auction (the
“Auction”) to determine the highest and best Qualified Bid. This determination shall take into
account any factors the Debtors reasonably deem relevant to the value of the Qualified Bid to the
estate, including, among other things, the following: (a) the amount and nature of the
consideration; (b) the number, type and nature of any changes to this Agreement requested by
each Bidder; (c) the extent to which such modifications are likely to delay closing of the sale of
the Acquired Assets and the cost to Sellers of such modifications or delay; (d) the total
consideration to be received by Sellers; (e) the likelihood of the Bidder's ability to close a
transaction and the timing thereof; (f) the net benefit to the estate, taking into account Purchaser's
rights to the Breakup Fee and Expense Reimbursement; (g) the impact of the transaction on any
actual or potential litigation; and (h) the net after-tax consideration to be received by the
Debtors’ estates (for the avoidance of doubt, any Bid made by the Proposed Purchaser at the
Auction shall at least be equal to the sum of the following: (w) the dollar value of the cash
consideration contained in such Bid, (x) the dollar value of any additional consideration
contained in such Bid, (y) the dollar value of the Breakup Fee, and (z) the dollar value of the
Expense Reimbursement), (collectively, the “Bid Assessment Criteria”). For avoidance of
doubt, the Highest and Best Bid must include cash in an amount no less then the Minimum Cash
Amount (it being agreed that the Minimum Cash Amount for Purchaser shall be reduced by the
dollar value of the Expense Reimbursement and Breakup Fee). If no Qualified Bid (other than
the Asset Purchase Agreement) is received by the Bid Deadline, the Debtors may determine not
to conduct the Auction. Unless otherwise agreed to by the Proposed Purchaser in its sole
discretion, only Qualified Bidders may participate in the Auction.
The Auction shall take place on February 18, 2010 at 10:00 a.m. (prevailing Eastern
Time) at the offices of Berger Singerman, P.A., 350 East Las Olas Boulevard, Suite 1000, Fort
Lauderdale, Florida 33301, or such other place and time as the Debtors shall notify all Qualified
Bidders, including the Proposed Purchaser, the Committee, counsel for the Proposed Purchaser
and other invitees in accordance with the Asset Purchase Agreement. The Auction shall be
conducted according to the following procedures:
(k)

The Debtors Shall Conduct the Auction.

The Debtors and their professionals shall direct and preside over the Auction. At the start
of the Auction, the Debtors shall describe the terms of the highest and best Qualified Bid
received prior to the Bid Deadline, (such Qualified Bid the “Auction Baseline Bid”). Each
Qualified Bidder participating in the Auction must confirm that it has not engaged in any
collusion with respect to the bidding or sale of the Acquired Assets.
The Proposed Purchaser shall be permitted to credit bid the full amount of the Expense
Reimbursement and the Breakup Fee pursuant to any Overbid in connection with each round of
bidding.
5
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Only the Debtors, representatives of the Senior Lenders and their counsel, members of
the Committee and its counsel, the Proposed Purchaser and any other Qualified Bidder, in each
case, along with their representatives, shall attend the Auction in person, and only the Proposed
Purchaser and such other Qualified Bidders will be entitled to make any Bids at the Auction.
(l)

Terms of Overbids.

An “Overbid” is any bid made at the Auction subsequent to the Debtors’ announcement
of the Auction Baseline Bid. To submit an Overbid for purposes of this Auction, a Bidder must
comply with the following conditions:
(i)

Minimum Overbid Increment.

Any Overbid after the Auction Baseline Bid shall be made in increments valued at
not less than $100,000. Additional consideration in excess of the amount set forth in the Auction
Baseline Bid may include cash and/or noncash consideration, and, in the case of a Bid by the
Proposed Purchaser, a credit bid of the Expense Reimbursement and the Breakup Fee.
(ii)

Remaining Terms Are the Same as for Qualified Bids.

Except as modified herein, an Overbid must comply with the conditions for a
Qualified Bid set forth above, provided, however, that the Bid Deadline shall not apply. Any
Overbid must remain open and binding on the Bidder until and unless the Debtors accept a
higher Overbid.
To the extent not previously provided (which shall be determined by the Debtors),
a Bidder submitting an Overbid must submit, as part of its Overbid, written evidence (in the form
of financial disclosure or credit-quality support information or enhancement reasonably
acceptable to the Debtors) demonstrating such Bidder’s ability to close the Competing
Transaction proposed by such Overbid.
(iii)

Announcing Overbids.

The Debtors shall announce at the Auction the material terms of each Overbid, the
basis for calculating the total consideration offered in each such Overbid and the resulting benefit
to the Debtors’ estates based on, inter alia, the Bid Assessment Criteria.
(iv)

Consideration of Overbids.

The Debtors reserve the right, in their reasonable business judgment to make one
or more continuances of the Auction to, among other things: facilitate discussions between the
Debtors and individual Bidders; allow individual Bidders to consider how they wish to proceed;
and give Bidders the opportunity to provide the Debtors with such additional evidence as the
Debtors in their reasonable business judgment may require, that the Bidder has sufficient internal
resources, or has received sufficient non-contingent debt and/or equity funding commitments, to
consummate the proposed Competing Transaction at the prevailing Overbid amount.
6
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(m)

Backup Bidder.

Notwithstanding anything in the Bidding Procedures to the contrary, if an Auction
is conducted, the party with the next highest or otherwise best Qualified Bid at the Auction, as
determined by the Debtors, in the exercise of their business judgment, will be designated as the
potential backup bidder (the “Potential Backup Bidder”). In the event that a Qualified Bidder
other than the Proposed Purchaser is identified by the Debtors as the Potential Backup Bidder,
such party shall be required to serve as the backup bidder (the “Backup Bidder”). If the
Proposed Purchaser is determined to be the Potential Backup Bidder, the Proposed Purchaser
may, in its sole discretion, elect not to serve as the Backup Bidder, and the Debtors may identify
the Qualified Bidder with the next highest or otherwise best Qualified Bid, if any, as the Backup
Bidder. The Backup Bidder shall be required to keep its initial Bid (or if the Backup Bidder
submitted one or more Overbids at the Auction, its final Overbid) (the “Backup Bid”) open and
irrevocable until the earlier of 5:00 p.m. (prevailing Eastern Time) on the date that is sixty (60)
days after the date of the Auction (the “Outside Backup Date”) or the closing of the transaction
with the Successful Bidder (defined herein). Following the Sale Hearing, if the Successful
Bidder (defined herein) fails to consummate an approved transaction, because of a breach or
failure to perform on the part of such Successful Bidder (defined herein), the Debtors may
designate the Backup Bidder to be the new Successful Bidder (defined herein), and the Debtors
will be authorized, but not required, to consummate the transaction, with the Backup Bidder
without further order of the Bankruptcy Court. In such case, the defaulting Successful Bidder’s
deposit shall be forfeited to the Debtors, and the Debtors specifically reserve the right to seek all
available damages from the defaulting Successful Bidder (defined herein). The deposit of the
Backup Bidder shall be held by the Debtors until the earlier of 24 hours after (i) the closing of
the transaction with the Successful Bidder (defined herein) and (ii) the Outside Backup Date.
(n)

Additional Procedures.

The Debtors may announce at the Auction additional procedural rules that are
reasonable under the circumstances (e.g., the amount of time to make subsequent Overbids) for
conducting the Auction so long as such rules are not inconsistent with these Bidding Procedures
or the Asset Purchase Agreement.
(o)

Consent to Jurisdiction as Condition to Bidding.

The Proposed Purchaser, all Qualified Bidders and all Bidders at the Auction shall
be deemed to have consented to the core jurisdiction of the Bankruptcy Court and waived any
right to a jury trial in connection with any disputes relating to these Bidding Procedures, the
Asset Purchase Agreement, the Auction or the construction and enforcement of any Competing
Transaction Documents.
(p)

Sale Is As Is/Where Is.

The Acquired Assets shall be conveyed at Closing free and clear of all liens,
claims, interests and encumbrances, and in their then present condition, “AS IS, WITH ALL
FAULTS, AND WITHOUT ANY WARRANTY WHATSOEVER, EXPRESS OR
IMPLIED.”
7
K&E 16139699.6

2560075-2

Case 9:14-cv-80468-DMM
Case 10-10711-JKO
Document 151-7
Doc 46 Entered
Filed 01/19/10
on FLSD Docket
Page 22
11/24/2014
of 35
Page 23 of
36

(q)

Closing the Auction.

The Auction shall continue until there is only one Qualified Bid that the Debtors
determine in their reasonable business judgment, after consultation with their financial and legal
advisors and the Committee, is the highest and best Qualified Bid at the Auction (the
“Successful Bid” and the Bidder submitting such Successful Bid, the “Successful Bidder”). In
making this decision, the Debtors, in consultation with their financial and legal advisors, shall
consider the Bid Assessment Criteria. The Auction shall not close unless and until all Bidders
who have submitted Qualified Bids have been given a reasonable opportunity to submit an
Overbid at the Auction to the then-existing Overbid and the Successful Bidder has submitted
fully executed sale and transaction Documents memorializing the terms of the Successful Bid.
The Debtors shall not consider any Bids submitted after the conclusion of the Auction.
Bid Protections
The Proposed Purchaser is entitled to: (a) the Breakup Fee in the amount of $320,000;
and (b) the Expense Reimbursement, in each case, pursuant to the terms of the Asset Purchase
Agreement.
Except for the Proposed Purchaser, no other party submitting an offer or Bid for the
Acquired Assets or a Qualifying Bid shall be entitled to any expense reimbursement, breakup
fee, termination or similar fee or payment.
Sale Hearing
The Court will conduct a hearing (the “Sale Hearing”) on February 19, 2010 at 9:30
a.m., at which the Debtors will seek approval of the transactions contemplated by the Asset
Purchase Agreement with the Successful Bidder. Objections, if any, to the sale of the
Acquired Assets to the Successful Bidder and the transaction contemplated by the Asset
Purchase Agreement must be in writing and filed with the Court no later than 4:00 p.m.
(prevailing Eastern time) on February 15, 2010 and be served such that they are actually
received by (a) counsel to the Debtors, Berger Singerman, P.A., 200 South Biscayne Boulevard,
Suite 1000, Miami, Florida 33131, Attn: Jordi Guso, Esq.; (b) counsel to the Committee; (c)
counsel to the Proposed Purchaser, Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago,
Illinois, 60654, Attn: Patrick Nash and Paul Wierbicki and Greenberg Traurig, P.A., 1221
Brickell Avenue, Miami, Florida 33131, Attn: Scott Grossman; and (d) the Office of the United
States Trustee.
Return of Good Faith Deposit
The Good Faith Deposits of all Qualified Bidders shall be held in one or more interestbearing escrow accounts by the Debtors, but shall not become property of the Debtors’ estates
absent further order of the Court. The Good Faith Deposit of any Qualified Bidder that is neither
the Successful Bidder nor the Backup Bidder shall be returned to such Qualified Bidder not later
than two (2) business days after the Sale Hearing. The Good Faith Deposit of the Backup Bidder
shall be returned to the Backup Bidder on the date that is the earlier of 24 hours after (a) the
8
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closing of the transaction with the Successful Bidder (defined herein) and (b) the Outside Backup
Date. Upon the return of the Good Faith Deposits, their respective owners shall receive any and
all interest that will have accrued thereon. If the Successful Bidder timely closes the winning
transaction, its Good Faith Deposit shall be credited towards its purchase price.
Reservation of Rights
Except as otherwise provided in the Asset Purchase Agreement or the Sale Order, the
Debtors further reserve the right as they may reasonably determine to be in the best interest of
their estates, in consultation with the Committee, to: (a) determine which bidders are Qualified
Bidders; (b) determine which Bids are Qualified Bids; (c) determine which Qualified Bid is the
highest and best proposal and which is the next highest and best proposal; (d) reject any Bid that
is (i) inadequate or insufficient, (ii) not in conformity with the requirements of the Bidding
Procedures or the requirements of the Bankruptcy Code or (iii) contrary to the best interests of
the Debtors and their estates; (e) remove some or all of the Acquired Assets from the Auction;
(f) waive terms and conditions set forth herein with respect to all potential bidders; (g) impose
additional terms and conditions with respect to all potential bidders; (h) extend the deadlines set
forth herein; (i) continue or cancel the Auction and/or Sale Hearing in open court without further
notice; and (j) modify the Bidding Procedures as they may determine to be in the best interests of
their estates or to withdraw the Motion at any time with or without prejudice.

9
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EXHIBIT 2 to the Bidding Procedures Order
(Sale Notice)
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov
In re:

Chapter 11

PROTECTIVE PRODUCTS OF
AMERICA, INC. et al.,1

Case No. 10-10711-BKC-JKO

Debtors.

__________________________________________/

Jointly Administered
Auction: February 18, 2010 at 10:00 a.m. ET
Sale Objection Deadline: February 15, 2010 at
4:00 p.m. ET
Sale Hearing: February 19, 2010 at 9:30 a.m.
ET

NOTICE OF AUCTION AND SALE HEARING
PLEASE TAKE NOTICE OF THE FOLLOWING:
1.
On January 13, 2010, Protective Products of America,, Inc., and its
affiliated debtors and debtors in possession in the above-captioned cases (collectively, the
2
“Debtors”), filed their Motion for entry of an order (the “Bidding Procedures Order”), among
other things, (a) approving Bidding Procedures for the sale of substantially all of the assets
owned by the Debtors (the “Acquired Assets”), as described in the Asset Purchase Agreement by
and between Protective Products Enterprises, Inc. (the “Proposed Purchaser”) and the Debtors
dated as of January 13, 2010 (the “Asset Purchase Agreement”); (b) approving the Asset
Purchase Agreement and payments to the stalking horse bidder thereunder; (c) approving the
form and manner of notice of the auction on the Acquired Assets and the Sale Hearing;
(d) approving procedures relating to the assumption and assignment of contracts and leases; and
(e) scheduling a sale hearing (the “Sale Hearing”) to consider the sale of the Acquired Assets and
setting objection and bidding deadlines with respect to the Sale. The Motion additionally
requests entry of an order (the “Sale Order”) approving (i) the sale of the Acquired Assets free
and clear of liens, claims, encumbrances and interests contemplated by the Asset Purchase
1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are
as follows: Protective Products of America, Inc. (9709); CPC Holding Corporation of America (8086);
Ceramic Protection Corporation of America (7305); Protective Products International Corp. (7373); and
Protective Products of North Carolina, LLC (0927). The mailing address of each of the Debtors is
1649 Northwest 136th Avenue, Sunrise, Florida 33323.

2

Capitalized terms used and not otherwise defined herein shall have the meanings ascribed to them in the
Motion.
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Agreement; (ii) assumption and assignment of certain executory contracts and unexpired leases;
and (iii) certain related relief.
On January [__] 2010, the United States Bankruptcy Court for the
Southern District of Florida entered the Bidding Procedures Order [DE # 19]. Pursuant to the
Bidding Procedures Order, the auction for the Acquired Assets shall take place on February 18,
2010 at 10:00 a.m. (prevailing Eastern Time) at the offices of Berger Singerman, P.A., 350
East Las Olas Boulevard, Suite 1000, Fort Lauderdale, Florida 33301. Only parties that have
submitted a Qualified Bid in accordance with the Bidding Procedures, attached to the Bidding
Procedures Order as Exhibit 1, by no later than February 15, 2010 at 4:00 p.m. (Eastern Time)
(the “Bid Deadline”) may participate at the auction. Any party that wishes to take part in this
process and submit a bid for the Acquired Assets must submit their competing bid prior to the
Bid Deadline and in accordance with the Bidding Procedures. Parties interested in receiving
information regarding the sale of the Acquired Assets should contact the Debtors’ investment
bankers, Bayshore Partners, LLC, 401 East Las Olas Boulevard, Suite 1160, Fort Lauderdale,
Florida 33301, Attn: Scott S. Saunders and Steve Zuckerman, Telephone: (954) 358-3800,
Email: ssaunders@farlieturner.com and/or szuckerman@farlieturner.com.
2.

3.
The Sale Hearing to consider approval of the Sale of the Acquired Assets
to the Proposed Purchaser or Successful Bidder (as defined in the Bidding Procedures) free and
clear of all liens, claims and encumbrances will be held before the Honorable John K. Olson,
United States Bankruptcy Judge, 299 East Broward Boulevard, Courtroom 301, Fort Lauderdale,
Florida 33301 on February 19, 2010 at 9:30 a.m. (prevailing Eastern Time), or at such earlier
date as counsel may be heard. The Sale Hearing may be continued from time to time without
further notice to creditors or parties in interest other than by announcement of the continuance in
open court on the date scheduled for the Sale Hearing (or in agenda).
4.
Objections, if any, to the sale of the Acquired Assets contemplated by the
Asset Purchase Agreement, or the relief requested in the Motion (including with respect to cure
amounts and adequate assurance) must: (a) be in writing; (b) comply with the Bankruptcy Rules
and the Local Rules; (c) be filed with the clerk of the Bankruptcy Court for the Southern District
of Florida, 299 East Broward Boulevard, Room 112, Fort Lauderdale, Florida 33301 (or filed
electronically via CM/ECF), on or before 4:00 p.m. (prevailing Eastern Time) on
February 15, 2010, or such earlier date and time as the Debtors may agree and (d) be served so
as to be received no later than 4:00 p.m. (prevailing Eastern Time) on the same day, upon: (i)
counsel to the Debtors, Berger Singerman, P.A., 200 South Biscayne Boulevard, Suite 1000,
Miami, Florida 33131, Attn: Jordi Guso; (ii) counsel to the official committee of unsecured
creditors appointed in these chapter 11 cases (the “Committee”); (iii) counsel to the Proposed
Purchaser, Kirkland & Ellis LLP, 300 North LaSalle Street, Chicago, Illinois, 60654,
Attn: Patrick Nash and Paul Wierbicki and Greenberg Traurig, P.A., 1221 Brickell Avenue,
Miami, Florida 33131, Attn: Scott Grossman; and (iv) the Office of the United States Trustee.
5.
In the event that the Proposed Purchaser is not the Successful Bidder at the
Auction, the non-Debtor party to any Scheduled Contract(s) will have until the Sale Hearing to
object to the Successful Bidder’s ability to perform under such Scheduled Contract(s).
2
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6.
This Notice and the Sale Hearing are subject to the fuller terms and
conditions of the Motion, the Bidding Procedures Order and the Bidding Procedures, which shall
control in the event of any conflict and the Debtors encourage parties in interest to review such
documents in their entirety. Copies of the Motion, the Asset Purchase Agreement, the Bidding
Procedures, and/or the Bidding Procedures Order may be obtained by written request to counsel
to the Debtors, c/o Berger Singerman, P.A., 200 South Biscayne Boulevard, Suite 1000, Miami,
Florida 33131, Attn: Jordi Guso. In addition, copies of the aforementioned pleadings may be
found on the Pacer’s website, http://ecf.flsb.uscourts.gov, and are on file with the Clerk of the
Bankruptcy Court, 299 East Broward Boulevard, Room 112, Fort Lauderdale, Florida 33301.
Dated: January __, 2010

Respectfully submitted,
BERGER SINGERMAN, P.A.
Counsel for the Debtors
200 South Biscayne Boulevard, Suite 1000
Miami, FL 33131
Telephone: (305) 755-9500
Facsimile: (305) 714-4340
By: /s/ Jordi Guso
Jordi Guso
Florida Bar No. 863580
jguso@bergersingerman.com
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EXHIBIT 3 to the Bidding Procedures Order
(Cure Notice)
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov
In re:

Chapter 11

PROTECTIVE PRODUCTS OF
AMERICA, INC. et al.,1

Case No. 10-10711-JKO

Debtors.
__________________________________________/

Jointly Administered

NOTICE TO COUNTERPARTIES TO POTENTIALLY ASSUMED
2
EXECUTORY CONTRACTS AND UNEXPIRED LEASES
PLEASE TAKE NOTICE that on January 13, 2010, the above-captioned debtors and
debtors-in-possession (collectively, the “Debtors”) filed a motion [DE # 19] (the “Sale Motion”)
with the United States Bankruptcy Court for the Southern District of Florida (the “Bankruptcy
Court”) which seeks approval of key dates, times and procedures related to the sale of
substantially all of the Debtors’ assets (the “Acquired Assets”) to Protective Products
Enterprises, Inc. (the “Proposed Purchaser”) contemplated by the Asset Purchase Agreement.
On January [__], 2010, the Bankruptcy Court approved the Bidding Procedures. On
February 19, 2010, the Debtors intend to seek approval of, among other things, the sale of the
Acquired Assets, including the assumption and assignment of certain executory contracts and
unexpired leases.
To the extent that there are any inconsistencies between the
Bidding Procedures and the summary description of the terms and conditions contained in this
Notice, the terms of the Bidding Procedures shall control.
YOU ARE RECEIVING THIS NOTICE BECAUSE YOU OR ONE OF YOUR
AFFILIATES IS A COUNTERPARTY TO AN EXECUTORY CONTRACT OR

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are
as follows: Protective Products of America, Inc. (9709); CPC Holding Corporation of America (8086);
Ceramic Protection Corporation of America (7305); Protective Products International Corp. (7373); and
Protective Products of North Carolina, LLC (0927). The mailing address of each of the Debtors is
1649 Northwest 136th Avenue, Sunrise, Florida 33323.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Bidding
Procedures or the Bidding Procedures Order, as applicable.
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UNEXPIRED LEASE WITH ONE OR MORE OF THE DEBTORS AS SET FORTH ON
3
EXHIBIT A ATTACHED HERETO.
PLEASE TAKE FURTHER NOTICE that pursuant to the Bidding Procedures, the
Debtors may assume and assign to the Proposed Purchaser the executory contract(s) or
unexpired lease(s) listed on Exhibit A attached hereto (each, an “Scheduled Contract”) to which
you are a counterparty. The Debtors have conducted a review of their books and records and
have determined that the cure amount for unpaid monetary obligations under such Scheduled
Contract is as set forth on Exhibit A attached hereto (the “Cure Amount”). If you disagree with
the proposed Cure Amount, object to the proposed assignment to the Proposed Purchaser
of the Scheduled Contract(s) or object to the Proposed Purchaser’ ability to provide
adequate assurance of future performance with respect to any Scheduled Contracts, you
must file an objection with the Bankruptcy Court no later than 4:00 p.m. (prevailing
Eastern Time) on February 15, 2010, (the “Objection Deadline”) and serve such objection
on (a) the Debtors, Protective Products of America, Inc., 1649 Northwest 136th Avenue,
Sunrise, Florida, 33323; (b) counsel for the Debtors, Berger Singerman, P.A., 200 South
Biscayne Boulevard, Suite 1000, Miami, Florida 33131, Attn: Jordi Guso, Esq.; (c) counsel
to the official committee of unsecured creditors appointed in these chapter 11 cases (the
“Committee”); (d) counsel to the Proposed Purchaser, Kirkland & Ellis LLP, 300 North
LaSalle Street, Chicago, Illinois, 60654, Attn: Patrick Nash and Paul Wierbicki and
Greenberg Traurig, P.A., 1221 Brickell Avenue, Miami, Florida 33131, Attn: Scott
Grossman; and (e) the Office of the United States Trustee, so that it is actually received no
later than 4:00 p.m. (prevailing Eastern Time) on February 15, 2010.
PLEASE TAKE FURTHER NOTICE that the Debtors propose that if no objection to
(a) the Cure Amount(s), (b) the proposed assignment of the Scheduled Contract(s) to the
Proposed Purchaser or (c) adequate assurance of the Proposed Purchaser’ ability to perform is
filed by Objection Deadline, (i) you will be deemed to have stipulated that the Cure Amount(s)
as determined by the Debtors is correct, (ii) you shall be forever barred, estopped and enjoined
from asserting any additional cure amount under the Scheduled Contract(s) and (iii) you will be
forever barred from objecting to the assignment of the Assumed Executory Contract(s) to the
Proposed Purchaser adequate assurance of future performance.
PLEASE TAKE FURTHER NOTICE that in the event the Proposed Purchaser is not
the Successful Bidder at the Auction, any counterparty to a Scheduled Contract shall have the
right to object to the Successful Bidder’s ability to perform on or before the Sale Hearing
scheduled for February 19, 2010 at 9:30 a.m. (prevailing Eastern Time). To the extent such
counterparty does not object in accordance herewith, the Bankruptcy Court may enter an order
forever barring such counterparty to a Scheduled Contract from objecting to the adequate
assurance of the Successful Bidder’s ability to perform.

3

This Notice is being sent to counterparties to Executory Contracts and Unexpired Leases. This Notice is not an
admission by the Debtors that such contract or lease is executory or unexpired.
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PLEASE TAKE FURTHER NOTICE that with respect to any Scheduled Contract
assumed and assigned to the Successful Bidder (including the Proposed Purchaser), all Cure
Amounts shall be satisfied by payment of the Cure Amounts as soon as reasonably practicable
after Bankruptcy Court approval of the sale of the Acquired Assets to the Successful Bidder
(including the Proposed Purchaser) or on such other terms as the parties to each such Scheduled
Contract may otherwise agree without any further notice to or action, order or approval of the
Bankruptcy Court. In addition, the assumption of each such Scheduled Contract may be
conditioned upon the disposition of all issues with respect to such Scheduled Contract.
PLEASE TAKE FURTHER NOTICE that pursuant to the Bidding Procedures, with
respect to any Scheduled Contract, in the event of a dispute regarding: (a) the amount of any
Cure Amount; (b) the ability of the Successful Bidder (including the Proposed Purchaser) to
provide “adequate assurance of future performance” (within the meaning of section 365 of the
Bankruptcy Code), if applicable, under such Scheduled Contract; or (c) any other matter
pertaining to assumption, the Cure Amounts shall be paid as soon as reasonably practicable
following the entry of a final order resolving the dispute and approving the assumption of such
Scheduled Contract; provided, however, that the Debtors may settle any dispute regarding the
amount of any Cure Amount or assignment to the Successful Bidder (including the Proposed
Purchaser) without any further notice to or action, order or approval of the Bankruptcy Court.
PLEASE THAT FURTHER NOTICE THAT notwithstanding anything herein, this
Notice shall not be deemed to be an assumption, adoption, rejection or termination of the
Scheduled Contracts. Moreover, the Debtors explicitly reserve their rights, in their sole
discretion, to reject or assume each Scheduled Contract pursuant to section 365(a) of the
Bankruptcy Code and nothing herein (a) alters in any way the prepetition nature of the Scheduled
Contracts or the validity, priority or amount of any claims of a counterparty to an Scheduled
Contract against the Debtors that may arise under such Scheduled Contract, (b) creates a
postpetition contract or agreement or (c) elevates to administrative expense priority any claims of
an counterparty to an Scheduled Contract against the Debtors that may arise under such
Scheduled Contract.
Dated: January __, 2010

Respectfully submitted,
BERGER SINGERMAN, P.A.
Counsel for the Debtors
200 South Biscayne Boulevard, Suite 1000
Miami, FL 33131
Telephone: (305) 755-9500
Facsimile: (305) 714-4340
By: /s/ Jordi Guso
Jordi Guso
Florida Bar No. 863580
jguso@bergersingerman.com
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EXHIBIT A
[Counterparty Name]
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EXHIBIT 4 to the Bidding Procedures Order
(Assumption Notice)
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov
In re:

Chapter 11

PROTECTIVE PRODUCTS OF
AMERICA, INC. et al.,1

Case No. 10-10711-BKC-JKO

Debtors.
__________________________________________/

Jointly Administered

NOTICE OF ASSUMPTION AND ASSIGNMENT
OF EXECUTORY CONTRACT OR UNEXPIRED LEASE
PLEASE TAKE NOTICE THAT:
2

1.
A hearing (the “Sale Hearing”) was held at 9:30 a.m. on February 19, 2010
before the Honorable John K. Olson, United States Bankruptcy Judge, in the Bankruptcy Court,
299 East Broward Boulevard, Room [TO COME], Fort Lauderdale, Florida 33301. At the Sale
Hearing, the Bankruptcy Court entered an order (the “Sale Order”) (a) approving the sale of the
Acquired Assets to Protective Products Enterprises, Inc. (the “Purchaser”) in accordance with the
Asset Purchase Agreement, and (b) authorizing, among other things, the Debtors, pursuant to the
terms of the Asset Purchase Agreement, to assume and assign the Assumed Executory Contracts
to the Purchaser, as defined in the Asset Purchase Agreement.
2.
Pursuant Section 2.6(c) of the Asset Purchase Agreement, the Purchaser was
permitted, up to ninety (90) days after the closing of the sale of the Acquired Assets to the
Purchaser, to designate additional Assumed Executory Contracts (collectively, the “Assumed
Designated Contracts”).
3.
The Purchaser has elected to take assignment of the contracts and leases as set
forth on Exhibit A hereto.

1

The Debtors in these cases, along with the last four digits of each Debtor’s federal tax identification number, are
as follows: Protective Products of America, Inc. (9709); CPC Holding Corporation of America (8086);
Ceramic Protection Corporation of America (7305); Protective Products International Corp. (7373); and
Protective Products of North Carolina, LLC (0927). The mailing address of each of the Debtors is
1649 Northwest 136th Avenue, Sunrise, Florida 33323.

2

Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Bidding
Procedures or the Bidding Procedures Order, as applicable.
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EXHIBIT A
[Counterparty Name/Address]
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[Contract/Lease]

Cure Amount
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ORDERED in the Southern District of Florida on December 21, 2009.

John K. Olson, Judge
United States Bankruptcy Court

_____________________________________________________________________________

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA
FORT LAUDERDALE DIVISION
www.flsb.uscourts.gov
In re:
TOUSA, INC., et al.,
Debtors.

)
)
)
)
)
)

Chapter 11 Cases
Case No. 08- 10928-JKO
Jointly Administered

ORDER (A) APPROVING BIDDING PROCEDURES AND
BREAK-UP FEE PURSUANT TO AGREEMENT OF PURCHASE
AND SALE, (B) SCHEDULING HEARING TO CONSIDER APPROVAL
OF SALE OF SUBSTANTIALLY ALL OF SELLERS’ FLORIDA
ASSETS, (C) APPROVING FORM AND MANNER OF NOTICE,
(D) APPROVING FORM AND MANNER OF ASSUMPTION
AND ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS
AND UNEXPIRED LEASES, AND (E) GRANTING RELATED RELIEF
Upon the motion, dated November 30, 2009 (the “Motion”),1 of the abovecaptioned debtors and debtors-in-possession (collectively, the “Debtors”), seeking, among other
things, entry of an order (the “Bidding Procedures Order”) pursuant to sections 105, 363, and
365, 503 and 507 of title 11 of the United States Code (the “Bankruptcy Code”) and rules 2002,
1

Capitalized terms used herein and not otherwise defined shall have the meanings ascribed to them in the Motion
or Agreement (as defined below), as applicable.
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6004 and 6006 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) (A)
approving the bidding procedures, in substantially the form annexed to the Motion as Exhibit 1
to Exhibit B (the “Bidding Procedures”), to be employed in connection with the proposed sale
(the “Sale”) of the Property (as defined in the Agreement (defined below)) of TOUSA Homes
Inc. and TOUSA Homes Florida, L.P. (together, the “Sellers”), including, without limitation, the
Break-Up Fee (as defined below) in accordance with the terms of an Agreement of Purchase and
Sale, dated as of October 20, 2009, as amended by the First Amendment to Agreement of
Purchase and Sale, dated November 19, 2009 (collectively, the “Agreement”), by and among
Sellers and Starwood Land Ventures, L.L.C. (the “Buyer”), a copy of which is annexed to the
Motion as Exhibit A; (B) scheduling a hearing to consider approval of the Sale (the “Sale
Hearing”); (C) approving the form and manner of the notice of the Bidding Procedures and
auction (the “Auction”) and Sale Hearing, substantially in the form annexed to the Motion as
Exhibit C and Exhibit D (the “Sale Notice” and the “Publication Notice,” respectively);
(D) approving the form and manner of the notice of the assumption and assignment of the
Contracts, substantially in the form attached to the Motion as Exhibit E (the “Contract Notice”);
and, (E) granting related relief;
And the Court having considered each of the objections to the Motion [D.E.
#3387, 3390, 3392, 3398 and 3401] and the Debtors’ omnibus response thereto [D.E. #3412] at
the hearing held on December 16, 2009 (the “Hearing”); and upon consideration of the testimony
proffered, and evidence submitted, at the Hearing including the declaration of Tommy L.
McAden, Executive Vice President and Chief Financial Officer of TOUSA, Inc. in support of the
Motion [D.E. #3143] and the proffered testimony of Michael J. Moser, East Regional President
of the Buyer; and upon the arguments of counsel made at the Hearing and the resolution of the

2
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objection filed by the United States Trustee for the Southern District of Florida (the “U.S.
Trustee”), as resolved on the record at the Hearing; and upon the record of the Hearing; and the
Court having determined that the relief requested in the Motion is in the best interests of the
Debtors, their estates, their creditors and all other parties-in-interest; and after due deliberation
thereon, and good cause appearing therefor, it is hereby
FOUND AND DETERMINED THAT:2
A.

This Court has jurisdiction over this matter and over the property of Sellers and

their respective bankruptcy estates pursuant to 28 U.S.C. §§ 157(a) and 1334;
B.

This is a core proceeding pursuant to 28 U.S.C. §§ 157(b)(2)(A), (M) and (O);

C.

Good and sufficient notice of the relief sought in the Motion has been given in

accordance with Bankruptcy Rules 2002(a)(2), (1), (i) and (k) and 6004(a), and no other or
further notice is or shall be required. A reasonable opportunity to object or be heard regarding
the relief requested in the Motion (including, without limitation, with respect to the proposed
Bidding Procedures, the Break-Up Fee and the other relief sought by the Motion) has been
afforded to all parties-in-interest;
D.

The (i) Bidding Procedures, (ii) proposed Sale Notice, and (iii) proposed notice

and procedures with respect to Sellers’ assumption and assignment to Buyer of the Contracts,
as described or referred to in the Agreement, are appropriate and reasonably calculated to
provide all interested parties with timely and proper notice thereof;

2

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as findings of
fact, as applicable, in accordance with Bankruptcy Rule 7052.

3
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E.

The Bidding Procedures annexed hereto as Exhibit 1 (as modified on the record at

the Hearing) are fair, reasonable and appropriate and are designed to maximize the recovery on
Sellers’ Property;
F.

Sellers have demonstrated a sound business justification for authorizing the

payment of the Break-Up Fee to Buyer under the circumstances, timing, and procedures set forth
in the Motion. The Break-Up Fee was negotiated by the parties in good faith and at arms' length
and payment of the Break-Up Fee, in accordance with the terms set forth in the Agreement, is
fair and reasonable and is tied to the reasonable external and internal expenses and lost
opportunity costs incurred by the Buyer, all as stated on the record at the Hearing;
G.

Buyer reserves the right to assert, with the objection of the U.S. Trustee expressly

reserved, that payment of the Break-Up Fee to Buyer, in accordance with the terms set forth in
the Agreement, and as described in open Court at the Hearing, constitutes (a) an actual and
necessary cost and expense of preserving Sellers’ estates within the meaning of Bankruptcy
Code section 503(b); (b) of substantial benefit to Sellers’ estates; (c) reasonable and appropriate,
including in light of the size and nature of the Sale and the efforts that have been and will be
expended by Buyer notwithstanding that the proposed Sale is subject to higher or better offers;
and (d) necessary to ensure that Buyer will continue to pursue its proposed acquisition of the
Property;
H.

Sellers agreed to pay the Break-Up Fee, in accordance with the conditions set

forth in the Agreement, in order to induce Buyer to hold open its offer to enter into the
Agreement and purchase the Property. Buyer is unwilling to hold open its offer to purchase the
Property in accordance with the Agreement, unless it is assured payment of the Break-Up Fee in
accordance with the conditions set forth in the Agreement. Such assurance to Buyer has had the
4
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effect of promoting and not chilling competitive bidding, inducing Buyer’s bid that otherwise
would not have been made, and without which bidding would have been and would continue to
be limited. Further, assuring Buyer that it will receive the Break-Up Fee if certain conditions set
forth in the Agreement are met has induced Buyer to research Sellers’ businesses and submit a
bid which will serve as a minimum or floor bid for all of the Property on which all other bidders
may rely, thus increasing the likelihood of receiving the maximum value of the Property;
I.

Absent authorization of the payment of the Break-Up Fee in accordance with the

terms of the Agreement, and as stated on the record at the Hearing, Sellers may be unable to
maximize the value of the Property. In light of the benefits to Sellers’ estates realized by
having a fully negotiated Agreement, the expense and risk incurred by Buyer in reaching
such Agreement, and the size of the Break-Up Fee in relation to the value of the transaction,
ample support exists for this Court to authorize Sellers to pay the Break-Up Fee; and
J.

The entry of this Order is in the best interests of Sellers, each of the Debtors,

and their respective estates, creditors and all other parties-in-interest.
NOW, THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED
THAT:
General Provisions
1.

This Bidding Procedures Order constitutes the Bankruptcy Court’s finding of

facts and conclusions of law pursuant to Bankruptcy Rule 7052.
2.

The relief requested in the Motion is granted to the extent set forth herein.

3.

All objections to entry of this Bidding Procedures Order or to the relief

provided herein and in the Motion that have not been withdrawn, waived, resolved or settled,

5
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and all reservations of rights included therein, are hereby overruled in all respects on the
merits.
Bidding Procedures
4.

The Bidding Procedures annexed hereto as Exhibit 1, which reflect certain

modifications as stated on the record at the Hearing, and incorporated into this Bidding
Procedures Order are hereby approved. The Debtors, including Sellers, are authorized and
directed to act in accordance with the Bidding Procedures, which shall be binding upon all
parties-in-interest in these cases.
5.

Any Qualified Bidder desiring to submit a Bid for the Property shall submit it

in accordance with the Bidding Procedures not later than 5:00 p.m. (Eastern time) on January
15, 2010 (the “Bid Deadline”). The Auction, if necessary, shall be held on January 22, 2010,
at the time and place provided for, and in accordance with, the Bidding Procedures.
6.

Payment of the Break-Up Fee shall be made by Sellers prior to or

contemporaneously with the consummation of a Competing Transaction, or as otherwise
required under the Bidding Procedures. The Break-Up Fee obligation of Sellers shall be
payable solely from the proceeds from a Competing Transaction; provided, however, that in
the event the closing a of Competing Transaction does not yield cash proceeds sufficient to
pay the Break-Up Fee to Buyer, then Buyer reserves the right to seek payment of the BreakUp Fee as an administrative expense of the Sellers’ estate under sections 503(b) and 507(a)
of the Bankruptcy Code, and the objection of the U.S. Trustee to any such request is
expressly reserved.
Sale Hearing
7.

The Sale Hearing shall be held before this Court on January 29, 2010 at 10:00

a.m. (Eastern time), or as soon thereafter as counsel and interested parties may be heard. The
6
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Sale Hearing may, with the consent of Buyer, be adjourned from time to time, without further
notice to creditors or parties-in-interest other than by announcement of such adjournment before
this Court or on this Court’s calendar on the date scheduled for such hearing.
Objections
8.

Objections, if any, to the Sale, including objections with respect to the

proposed Cure Amount (defined below), if any, and adequate assurance of future
performance of obligations to counterparties to executory contracts and unexpired leases to
be assumed and assigned to Buyer must (a) be in writing; (b) set forth the nature of the
objector’s claims against or interests in Sellers’ estates, and the basis for the objection and the
specific grounds therefor; (c) comply with the Bankruptcy Rules and the Local Bankruptcy
Rules and Orders of this Court; (d) be filed with the Court and served upon Sellers, Buyer, the
Committee and the United States Trustee for the Southern District of Florida, so as to be
RECEIVED no later than 5:00 p.m. (Eastern time) on January 24, 2010 (the “Objection
Deadline”). Only timely filed and served responses, objections, or other pleadings will be
considered by this Court at the Sale Hearing. The failure of any person or entity to timely
file its objection shall be a bar to the assertion, at the Sale Hearing or thereafter, of any
objection to the Motion, the Sale or the consummation and performance of the Agreement.
Notice
9.

The Sale Notice, Publication Notice and the Contract Notice are hereby approved in

all respects.
10.

Notice of the Bidding Procedures, the Auction, the Sale Hearing and the

remainder of the relief requested in the Motion, as described in the Motion, shall be good and
sufficient notice thereof, and any requirements for other or further notice shall be waived and
dispensed with pursuant to Bankruptcy Rules 2002, 6004, 6006 and 9007 and pursuant to this
7
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Court’s powers under section 105 of the Bankruptcy Code, if not later than December 23,
2009, Sellers shall have caused a copy of the Motion, this Bidding Procedures Order, the
Bidding Procedures, and the Agreement (without Schedules and Exhibits) to be served on the
following persons by first class mail with postage prepaid or by hand delivery: (i) the
Committee; (ii) all federal, state and local regulatory or taxing authorities or recording
offices which have a reasonably known interest in the relief requested by the Motion,
including but not limited to all such taxing authorities or recording offices in the jurisdictions
in which Sellers have offices or other facilities or in which any of the Property is located;
(iii) all parties having expressed within the past six (6) months a bona fide interest in
acquiring substantially all of the Property; (iv) counsel for Buyer; (v) all entities (or counsel
therefor) known to have asserted any lien, claim, encumbrance, right of refusal, or other
interest in or upon Sellers or the Property; (vi) the United States Attorney’s Office; (vii) the
Internal Revenue Service; (viii) the Securities and Exchange Commission; (ix) the United
States Trustee for the Southern District of Florida; (x) all counterparties to the Contracts, (xi)
counsel to the agent for the Debtors’ prepetition first lien facilities, (xii) counsel to the agent
for the Debtors’ prepetition second lien facility, (xiii) counsel to the ad hoc group of lenders,
assignees or participants with respect to the Debtors’ prepetition second lien facility, (xiv)
the indenture trustee for each of the Debtors’ outstanding bond issuances; and (xv) all parties
who have filed notices of appearance and requests for pleadings in these chapter 11 cases.
Parties-in-interest can obtain copies of the non-confidential Schedules and Exhibits to the
Agreement by contacting the Debtors’ claims and noticing agent, Kurtzman Carson
Consultants, LLC at 866-381-9100.

8
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11.

As soon as practicable after entry of this Bidding Procedures Order, but in no

event later than January 1, 2010, Sellers shall cause the Sale Notice to be published, at Sellers’
expense, in the Naples Daily News, Tampa Tribune, Florida Times-Union, South Florida SunSentinel, St. Petersburg Times, Palm Beach Post, Miami Herald, Orlando Sentinel, South
Florida Business Journal and/or Wall Street Journal, among others, pursuant to Bankruptcy
Rules 2002(l) and 9008. Such notice, together with the notice prescribed in paragraph 10 above, is
good and proper notice to all interested parties, including those whose identities are unknown to
Sellers.
Assumption and Assignment of Executory Contracts and Unexpired Leases
12.

As soon as practicable after entry of this Bidding Procedures Order, but in no

event later than December 23, 2009, Sellers shall serve the Contract Notice on the
counterparties to the Contracts, the Committee, and the United States Trustee. The Contract
Notice shall contain the following information (a) the title of the Contract to be assumed, (b)
the name of the counterparty to the Contract, (c) any applicable cure amounts, whether
arising prepetition or postpetition (the “Cure Amount”), (d) the identity of the proposed
assignee, (e) the proposed form of order approving the assumption and assignment of the
Contract, and (f) the deadline by which any such Contract counterparty must object.
13.

Any counterparty to a Contract who does not file an objection to the

assumption and assignment of such Contract after having received actual or constructive
notice of such assumption and assignment shall be deemed to have waived and released any
right to assert an objection to the assumption and assignment of any Contract and to have
otherwise consented to such assumption and assignment and such Cure Amount and shall be
forever barred and estopped from asserting or claiming against Sellers, Buyer (or the Successful
Bidder or any other assignee of the relevant Contract) that any additional amounts are due or
9
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conditions to assumption and assignment must be satisfied under such Contract for the period prior
to the date of the Sale Hearing, absent any subsequent defaults by Buyer.
14.

A properly filed and served objection to a Contract Notice shall reserve such

objecting party’s rights against Sellers with respect to the relevant cure objection, but shall not
constitute an objection to the remaining relief requested in the Sale Motion.
Miscellaneous
15.

Sellers are hereby authorized and empowered to take such steps, expend such

sums of money and do such other things as may be necessary to implement and effect the
terms and requirements established by this Bidding Procedures Order.
16.

This Bidding Procedures Order shall be binding upon, and inure to the benefit

of Sellers, Buyer and their respective successors and assigns, including any chapter 7 or 11
trustee or other fiduciary appointed for any of Sellers’ estates whether in the above-captioned
cases, subsequent bankruptcy cases or upon dismissal of any of Sellers’ bankruptcy cases.
17.

Notwithstanding Bankruptcy Rules 6004 and 6006, this Bidding Procedures

Order shall be effective and enforceable immediately upon its entry.
18.

All time periods set forth in this Order shall be calculated in accordance with

Bankruptcy Rule 9006(a).
19.

To the extent this Order is inconsistent the Motion, or with any prior order or

pleading with respect to the Motion in these cases, the terms of this Order shall govern.
20.

This Court shall retain jurisdiction over any matters related to or arising from

the implementation of this Bidding Procedures Order, including, but not limited to the right
to amend this Bidding Procedures Order.
###
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Submitted by:
BERGER SINGERMAN, P.A.
Paul Steven Singerman (Florida Bar No. 378860)
200 South Biscayne Boulevard, Suite 1000
Miami, FL 33131
Telephone: (305) 755-9500
Facsimile: (305) 714-4340
-andKIRKLAND & ELLIS LLP
Richard M. Cieri (New York Bar No. 420712)
M. Natasha Labovitz (New York Bar No. 2813251)
Joshua A. Sussberg (New York Bar No. 4316453)
601 Lexington Avenue
New York, NY 10022
Telephone: (212) 446-4800
Facsimile: (212) 446-4900
Co-Counsel to the Debtors
Copies to:
Paul Steven Singerman
(Attorney Singerman shall upon receipt serve a copy of this Order upon all interested parties
and file a certificate of service.)
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Exhibit 1
Bidding Procedures
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Bidding Procedures
Set forth below are the bidding procedures (the “Bidding Procedures”) to be employed
with respect to the Agreement of Purchase and Sale, dated as of October 20, 2009, as amended
by the First Amendment to Agreement of Purchase and Sale, dated November 19, 2009
(collectively, the “Agreement”), by and among TOUSA Homes, Inc. and TOUSA Homes
Florida, L.P., each a debtor-in-possession (collectively, “Seller”), and Starwood Land Ventures,
L.L.C. (“Buyer”), concerning, among other things, the sale, conveyance, assignment and transfer
of the Property (the “Sale”); provided, that Buyer reserves the right to further comment on the
form of the order of the Bankruptcy Court approving the Bidding Procedures. The Sale is
subject to competitive bidding only as set forth herein (the “Bidding Process”) and approval by
the Bankruptcy Court at a hearing under sections 105, 363 and 365 of the Bankruptcy Code (the
“Sale Hearing”). The following Bidding Procedures and related bid protections are designed to
reimburse Buyer for its efforts and agreements to date and to facilitate a full and fair process
designed to maximize the value of the Property for the benefit of Seller’s estate and creditors.
“Stalking Horse”
Buyer has been designated by Seller to be the “stalking horse” bidder for the proposed
transactions contemplated by the Agreement.
Participation Requirements
In order to participate in the Bidding Process, each person or entity (each, a “Potential
Bidder”) other than Buyer, which is and shall be deemed to be a Qualified Bidder for all
purposes, must deliver (unless previously delivered) to Seller:
(i)
An executed confidentiality agreement provided by Seller, which shall be
no more favorable in the aggregate to the Potential Bidder than that delivered by Buyer;
(ii)
Current audited financial statements of (A) the Potential Bidder, or (B) if
the Potential Bidder is an entity formed for the purpose of acquiring the Property of Seller,
current audited financial statements of the equity holder(s) of the Potential Bidder who shall
either guarantee the obligations of the Potential Bidder or provide such other form of financial
disclosure and credit-quality support information or enhancement reasonably acceptable to Seller
and its advisors; and
(iii) A preliminary (non-binding) proposal regarding (a) the purchase price
range, (b) any assets expected to be excluded, (c) the structure and financing of the transaction
(including the amount of equity to be committed and sources of financing), (d) any anticipated
regulatory approvals required to close the transaction, the anticipated time frame and any
anticipated impediments for obtaining such approvals, (e) any conditions to closing that it may
wish to impose in addition to those set forth in the Agreement, and (f) the nature and extent of
additional due diligence it may wish to conduct.
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As promptly as practicable after a Potential Bidder delivers all of the materials required
by subparagraphs (i), (ii), and (iii) above, Seller, in consultation with the statutory committee of
unsecured creditors appointed in the Chapter 11 Cases (the “Committee”), shall determine
whether the Potential Bidder is a Qualified Bidder, and shall notify the Potential Bidder and
Buyer of such determination. After Seller notifies the Potential Bidder that it is a Qualified
Bidder, Seller shall provide to the Qualified Bidder (i) access to the same confidential evaluation
materials provided by Seller to Buyer containing financial information and other data relative to
the Property and/or such other information as the Qualified Bidder may reasonably request
(provided, that all such additional information shall also be provided to Buyer); (ii) the results of
Buyer’s investigations, studies, tests, memoranda, analyses and other work product to the extent
that Buyer in Buyer’s sole discretion has elected to give Seller such results; and (iii) a copy of
the Agreement, marked to delete references to the Break-Up Fee (as defined below), which is
payable only to Buyer.
Due Diligence
Only Qualified Bidders may conduct due diligence and only until the Bid Deadline (as
defined below). Due Diligence access may include management presentations as may be
scheduled by Seller, access to physical and online data rooms, on-site inspections and such other
matters which a Qualified Bidder may reasonably request and as to which Seller, in its
reasonable exercise of discretion, may agree. Seller will designate employee(s) or other
representative(s) to coordinate all reasonable requests for additional information and due
diligence access from a Qualified Bidder. If any Qualified Bidder receives any information
related to the Property from Seller not theretofore given to Buyer, Seller shall within twenty-four
(24) hours provide Buyer with such information. Seller may, in its discretion, coordinate due
diligence efforts such that multiple Qualified Bidders have simultaneous access to due diligence
materials and/or simultaneous attendance at management presentations or on-site inspections.
Neither Seller nor any of its affiliates (or any of their respective representatives) are obligated to
furnish any information relating to the Property to any person other than to Qualified Bidders
who make an acceptable preliminary proposal. Qualified Bidders are advised to exercise their
own discretion before relying on any information regarding the Property provided by anyone
other than Seller or its representatives. It is expressly understood and agreed to between the
parties that the results of Buyer's investigations, studies, tests, memorandums, analysis and other
work product are strictly confidential; provided, however, that if Buyer, in Buyer’s sole
discretion, elects to give such results to Seller, Seller shall have the right to disclose any
information regarding the results of Buyer's investigations, studies, tests, memorandums,
analysis and any other work product to any Potential Bidder.
Bid Deadline
All Bids (as defined below) must be submitted to Seller c/o Lazard Frères, 190 S. LaSalle
Street, 31st Floor, Chicago, Illinois 60603 (attn: Sachin Lulla, sachin.lulla@lazard.com), so as to
be received not later than 5:00 p.m. (Eastern Time) on January 15, 2010 (the “Bid Deadline”).
Copies of all Bids shall simultaneously be provided by facsimile transmission, electronic mail,
personal delivery or reliable overnight courier service in accordance with Exhibit F to counsel to
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Buyer and counsel to the Committee. For purposes of this Agreement, “Bid” shall mean one or
more letters from a Qualified Bidder stating that (i) such Qualified Bidder offers to purchase all
or substantially all of the Property upon the terms and conditions set forth in a copy of the
Agreement, together with all Exhibits and Schedules thereto (the “Definitive Sale
Documentation”), marked to show those amendments and modifications to the Definitive Sale
Documentation, including, but not limited to, price and the time of closing, that such Qualified
Bidder proposes, (ii) such Qualified Bidder is prepared to enter into and consummate the
transaction within not more than eleven (11) days after entry by the Bankruptcy Court of the Sale
Order, and (iii) each such Qualified Bidder’s offer is irrevocable until the closing of a purchase
of all or substantially all of the Property.
Qualified Bids
Only Qualified Bids will qualify for consideration at the Auction (as defined below). A
Bid received from a Qualified Bidder will constitute a “Qualified Bid” only if such Bid includes
the documents and meets the requirements set forth below. In particular, a “Qualified Bid” is a
Bid that:
(i)

is received by the Bid Deadline (as may be extended, as described below);

(ii)
identifies the proponent of the Bid and an officer who is authorized to appear and
act on behalf of the Qualified Bidder and provides evidence of authorization and approval from
the Qualified Bidder’s board of directors or comparable governing body with respect to the
submission, execution, delivery and closing of the Qualified Bid;
(iii) provides for the purchase by the Qualified Bidder of, at a minimum, substantially
all of the Property;
(iv)
a proposal which Seller, in consultation with the Committee, determines is not
materially more burdensome or conditional than the terms of the Agreement and has a value
greater than or equal to the sum of (a) the Purchase Price plus (b) the Break-Up Fee plus (c)
$1,000,000;
(v)
includes a copy of a definitive purchase agreement in form and substance similar
to the Agreement signed by an authorized representative of such Qualified Bidder in addition to
a marked copy of such agreement to reflect the Qualified Bidders modifications to the
Agreement;
(vi)
is generally on the same or more favorable terms in the aggregate to Seller as set
forth in the Agreement;
(vii)

is not subject to termination except on the same terms as the Agreement;

(viii) includes written evidence of a commitment for financing (by a credit worthy bank
or financial institution that shall provide such financing without alteration of conditions or delays
that is not contingent as of the Auction or other evidence of ability, as determined in the
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reasonable business judgment of the Debtors, after consultation with the Committee, to
consummate the transaction;
(ix)
is accompanied by a deposit (by means of a certified bank check from a U.S. bank
or by wire transfer) equal to seven and a half percent (7.5%) of the amount of such Bid (the
“Deposit”); and
(x)
is not conditioned on the outcome of any unperformed due diligence by the
bidder, the receipt of equity or debt financing, or the approval of any board of directors,
shareholder, or other corporate approval;
(xi)
is not conditioned upon approval by the Bankruptcy Court of any bid protections,
such as a termination fee, expense reimbursement or similar type of payment; and
(xii) is irrevocable until the closing of the Sale if such Qualified Bidder is selected as
Successful Bidder or Back-up Bidder.
Whether the Bid of a Qualified Bidder meets the foregoing requirements to become a
Qualified Bid shall be determined by the Debtors, in their reasonable business judgment, after
consultation with the Committee. The Debtors shall notify Buyer and the Committee promptly if
they determine any Potential Bidder is a Qualified Bidder.
The Debtors, in their reasonable business judgment, after consultation with the
Committee, may reject any proposal that is on terms that are more burdensome or conditional
than the terms of the Agreement, entitles the Potential Bidder to any break-up fee, termination
fee, expense reimbursement or similar type of payment that is not in conformity with the
Bankruptcy Code, the Federal Rules of Bankruptcy Procedure or the Local Rules of the
Bankruptcy Court, or is contrary to the best interests of the Debtors or their estates.
If Seller does not receive any Qualified Bids, Seller shall report the same to the
Bankruptcy Court and shall proceed with a sale of the Property to Buyer pursuant to the terms of
the Agreement. The Agreement executed by Buyer, as it may be amended, modified, or
supplemented, shall constitute a Qualified Bid for all purposes.
Auction, Bidding Increments, and Bids Remaining Open
If Seller receives one or more Qualified Bids, Seller will conduct an auction (the
“Auction”) at the offices of Berger Singerman, P.A., 200 South Biscayne Blvd., Ste. 1000,
Miami, Florida 33131, beginning at 10:00 a.m. (Eastern Time) on January 22, 2010, or such later
time or other place as Seller shall notify all Qualified Bidders who have submitted Qualified
Bids. The Debtors, after consultation with the Committee, shall evaluate all Qualified Bids
received and shall determine which Qualified Bid reflects the highest or best offer for the
Purchased Assets. At least one Business Day prior to the Auction, Seller shall give Buyer, the
Committee and all other Qualified Bidders a copy of the highest and best Qualified Bid received
and copies of all other Qualified Bids. Only Buyer, Sellers, representatives of the Committee
and any Qualified Bidders (including such parties’ respective advisors) who have timely
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submitted Qualified Bids shall be entitled to attend the Auction, and only Buyer and such
Qualified Bidders will be entitled to make any subsequent Qualified Bids at the Auction.
At the Auction, Qualified Bidders will be permitted to increase their Bids, and all Bids
shall be made and received in one room on an open basis. All participating Qualified Bidders
shall be entitled to be present for all bidding with the understanding that the true identity of each
participating Qualified Bidder shall be fully disclosed to all other Qualified Bidders and that all
material terms of each Bid will be fully disclosed to all other participating Qualified Bidders
throughout the entire Auction. All proceedings at the Auction shall be conducted before and
transcribed by a court stenographer.
Bidding at the Auction shall be in increments of $500,000 and shall continue until such
time as the highest and best Qualified Bid is determined by Seller, in consultation with the
Committee. The Debtors, in consultation with the Committee, shall have the right to modify the
bidding increments throughout the course of the Auction. For the purpose of evaluating the
value of the consideration provided by each subsequent Qualified Bid (including any subsequent
Bid by Buyer) at the Auction, the value shall be the net consideration payable to Sellers (after
taking into account the Assumed Liabilities and the value of the assets to be transferred) after
giving effect to any Break-Up Fee that may be payable to Buyer under the Agreement. At the
conclusion of the bidding, Seller, after consultation with the Committee, shall announce its
determination as to the Qualified Bidder submitting the successful Bid (the “Successful Bidder”
and “Successful Bid”), which shall be submitted to the Bankruptcy Court for approval at the Sale
Hearing, and the second highest and best Qualified Bid (the “Back-up Bid”). Seller will be
deemed to have accepted any Qualified Bid only when such Qualified Bid is determined to be
the Successful Bid and has been approved by the Bankruptcy Court. Buyer shall be deemed a
party-in-interest with standing to appear and be heard in connection with any motion, hearing, or
other proceeding relating to the Agreement, any subsequent Bids, and the Auction.
The Debtors, after consultation with (i) their counsel and financial advisors, and (ii) the
Committee may employ and announce at the Auction additional procedural rules that are
reasonable under the circumstances (e.g., the amount of time allotted to make subsequent Bids)
for conducting the Auction provided that such rules are (i) not inconsistent with these Bidding
Procedures, , the Bankruptcy Code, or any order of the Bankruptcy Court or of any other
applicable court entered in connection herewith and (ii) disclosed to each Qualified Bidder at the
Auction.
Break-Up Fee
If Seller (i) accepts a Qualified Bid, other than a bid of Buyer, as the highest or best offer
or (ii) enters into a Competing Transaction with a person other than Buyer within 6 months after
the conclusion of the Auction (or, if no Auction is actually held, the date for which the Auction
had been scheduled to commence), Seller shall pay Buyer at the closing of such Competing
Transaction as reasonable compensation for Buyer’s efforts in connection with the negotiation
and execution of the Agreement and the transactions contemplated thereby an amount equal to
3% of the Purchase Price (the “Break-up Fee”). For the avoidance of doubt, no Break-Up Fee
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will be due and owing unless and until the Feasibility Period has passed and the Bidding
Procedures have been approved and Buyer is not the winning bidder in the Auction.
If within six (6) months after the conclusion of the Auction (or, if no Auction is actually
held, the date on which the Auction had been scheduled to commence), Seller enters into any
letter of intent, agreement in principle, agreement or understanding regarding the sale of any part
of the Property but not all or substantially all of the Property, then Seller shall pay to Buyer at the
closing of such sale a fee equal to three percent (3%) of the purchase price of that portion of the
Property sold.
The Break-Up Fee obligation of Seller shall be payable solely from the proceeds from a
Competing Transaction; provided, however, that in the event the closing a of Competing
Transaction does not yield cash proceeds sufficient to pay the Break-Up Fee to Buyer, then
Buyer reserves the right to seek payment of the Break-Up Fee as an administrative expenses of
Seller and Seller’s estate under sections 503(b) and 507(a) of the Bankruptcy Code, with the
United States Trustee for the Southern District of Florida’s objection to such request hereby
reserved.
The Sale Hearing
The Sale Hearing is presently scheduled to take place on January 29, 2010 at 10:00 a.m.
(Eastern time) before the Honorable John K. Olson, United States Bankruptcy Judge for the
Southern District of Florida. At the Sale Hearing, Seller will seek entry of the Sale Order,
among other things, authorizing and approving the Sale (i) to Buyer, if no other Qualified Bid is
received and accepted as the Successful Bid, pursuant to the terms and conditions set forth in the
Agreement or (ii) to the Successful Bidder, if a Qualified Bid is received and accepted by Seller
as the Successful Bid, as determined by Seller in accordance with the Bidding Procedures,
pursuant to the terms and conditions set forth in the Agreement or marked agreement submitted
by the Successful Bidder
If, following the entry of the Sale Order by the Bankruptcy Court, the Successful Bidder
fails to consummate a transaction with Seller in respect of such Successful Bid because of a
breach or failure to perform on the part of such Qualified Bidder, then the Back-up Bid shall be
deemed to be the Successful Bid, and Seller shall be authorized, but not required, to consummate
a transaction in respect of the Back-up Bid without further order of the Bankruptcy Court.
The Sale Hearing may be adjourned or rescheduled without notice, including by an
announcement of the adjourned date at the Sale Hearing.
Failure to Consummate Purchase
If the Successful Bidder (other than Buyer) fails to consummate the Sale, and such failure
is the result of a breach by the Successful Bidder, the Successful Bidder’s Deposit shall be
forfeited to Seller and, except to the extent provided in the Agreement or marked agreement,
Seller specifically reserves the right to seek all available damages from such person.

6

Case 9:14-cv-80468-DMM
Case 08-10928-JKO
DocumentDoc
151-8
3432
Entered
Filedon
12/21/09
FLSD Docket
Page11/24/2014
19 of 19
Page 20 of
20

Return of Good Faith Deposit
The Deposits of all Qualified Bidders (other than Buyer) shall be retained by Seller and
held in escrow in an interest bearing account and all Qualified Bids will remain open,
notwithstanding Bankruptcy Court approval of a sale pursuant to the terms of a Successful Bid
by a Qualified Bidder, until 48 hours after the closing of the sale of the Property (the “Return
Date”). On the Return Date, Seller shall return the Deposits of all Qualified Bidders, except the
Successful Bidder, with the accrued interest.
Modifications
The Debtors, in consultation with the Committee, may (a) determine, in their business
judgment, which Qualified Bid, if any, is the highest or otherwise best offer, (b) reject, at any
time before entry of an order of the Bankruptcy Court approving a Qualified Bid, any Bid that is
(i) inadequate or insufficient, (ii) not in conformity with the requirements of the Bankruptcy
Code, these Bidding Procedures or the terms and conditions of the Agreement, or (iii) contrary to
the best interests of Seller, its estate and creditors and other parties-in-interest, and (c) with the
prior consent of Buyer, extend the Bid Deadline; provided, however, that if Buyer submits the
only Qualified Bid, the provisions of clauses (a) and (b) above shall be inoperative.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF FLORIDA
CASE NO. 14-80468-CV-MIDDLEBROOKS/BRANNON
SECURITIES AND EXCHANGE COMMISSION,
Plaintiff,
v.
JCS ENTERPRISES, INC. d/b/a JCS
ENTERPRISES SERVICES, INC., T.B.T.I., INC.,
JOSEPH SIGNORE, and PAUL L. SCHUMACK, II,
Defendants.
_________________________________________/
ORDER GRANTING RECEIVER’S VERIFIED MOTION FOR ENTRY OF AN ORDER
AUTHORIZING AND APPROVING THE (1) ASSET PURCHASE AGREEMENT,
INCLUDING THE OVERBID AND AUCTION PROCEDURES CONSISTING OF A
BREAK-UP FEE AND EXPENSE REIMBURSEMENT; (2) FORM AND MANNER OF
NOTICE OF SALE, BIDDING PROCEDURES, AND AUCTION; AND (3) SALE OF
THE RECEIVERSHIP ESTATE’S ASSETS FREE AND CLEAR OF LIENS, CLAIMS,
ENCUMBRANCES AND OTHER INTERESTS
THIS CAUSE came the Court on the Receiver’s Verified Motion for the Entry of an Order
Authorizing and Approving the (1) Asset Purchase Agreement, Including the Overbid and Auction
Procedures Consisting of a Break-Up Fee and Expense Reimbursement; (2) Form and Manner of
Notice of Sale, Bidding Procedures, and Auction; and (3) Sale of the Receivership Estate’s Assets
Free and Clear of Liens, Claims, Encumbrances and Other Interests with Supporting Memorandum
of Law (the “Sales Procedures Motion”)[D.E. __]. After a hearing and upon review of the Motion,
its exhibits, the entire file, and being otherwise duly advised on the premises, the Court finds it
appropriate to grant the Motion, which is it finds to be in the Receivership Estate’s best interests.
Accordingly, it is
ORDERED AND ADJUDGED as follows:
The Sales Procedures Motion is GRANTED. It is
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ORDERED that the Asset Purchase Agreement,1 including the overbid and auction
procedures consisting of a break-up fee and expense reimbursement (Exhibit 1 to the Sales
Procedures Motion) is approved; and it is further
ORDERED that the form and manner of notice of the sale, bidding procedures, and auction
(Exhibit 2 to the Sales Procedures Motion) is approved; and it is further
ORDERED that appraisals are not necessary under 28 U.S.C. §§ 2001 and 2004 in light of the
Receiver’s efforts in marketing the Assets, the ability for qualified bidders to make offers at a public
auction, and the notices provided.
ORDERED that the Receiver is relieved from the statutory requirements under 28 U.S.C. §§
2001 and 2004 as the Court orders otherwise as herein.
ORDERED that the Auction as described in the APA shall commence and take place on
_____________________, 2015 at _____ a.m. Prevailing Eastern Time at the offices of Sallah
Astarita & Cox, LLC, 2255 Glades Road, Ste. 300E, Boca Raton, FL 33431 pursuant to the terms
and conditions of this Order, and it is further
ORDERED except as otherwise provided in the APA or this Bid Procedures Order, the
Receiver reserves the right, as he may reasonably determine to be in the best interests of the
Receivership Estate to: (a) determine which bidders are pre-qualified bidders, other than the Buyer;
(b) determine which bids are qualified Overbids, other than Buyer’s bid in the APA; (c) determine
which qualified Overbid is the highest and best Overbid and which is the next highest and best
Overbid; (d) reject any Overbid that is (i) inadequate or insufficient, (ii) not in conformity with the
requirements of the Overbid Procedures or (iii) contrary to the best interests of the Receivership

1

Unless otherwise defined herein, capitalized terms shall have the same meanings ascribed to
them in the Sales Procedures Motion.
Page 2 of 3
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Estate; (e) elect to sell the Assets at the Assets to one or more bidders if each is a qualified Overbid
and the aggregate purchase price would constitute a qualified Overbid and a higher and better bid
than the APA, and (f) adopt and modify rules for bidding at the Auction that will better promote
the goals of the bidding process and are not otherwise inconsistent with any order of the Court of
the Overbid Procedures, as determined by the Receiver; and it is further
ORDERED that the Receiver is authorized to sell to the Successful Bidder at the Auction
on the terms and conditions set forth in such Successful Bidder’s offer, and authorizing the
Receiver to sell to the next highest Overbidder, on the terms and conditions set forth in such
Overbidder’s offer or the APA, in the event that the sale to the Successful Bidder fails to close;
and it is further
ORDERED that the Receiver is authorized to convey, transfer and assign the Assets to the
Successful Bidder; and it is further
ORDERED that the Receiver is authorized and empowered to take such steps, incur and
pay such costs and expenses from the Receivership Estate, and do such things as may be reasonably
necessary to implement and effect the terms and requirements of this Bid Procedures Order,
ORDERED that the hearing to approve the sale shall be held before this Court on
_______________, 201___ at _________ __.m Prevailing Eastern Time; and it is further
ORDERED that the Court shall retain jurisdiction over any matter or dispute arising from
or relating to the implementation of this Bid Procedures Order.
DONE AND ORDERED in

Chambers

in West

Palm Beach, Florida on

_________________________, 201__.
_______________________________
DONALD M. MIDDLEBROOKS
UNITED STATES DISTRICT JUDGE
Copies furnished to: Counsel of Record
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